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This matter comes before me for final Agency Order.

The issue before me is whether services performed for the Petitioner by the Joined Party as a massage therapist/facial specialist constitute insured employment, and if so, the effective date of liability, pursuant to Section 443.036(19),  443.036(21); 443.1216, Florida Statutes.

The Joined Party filed an unemployment compensation claim in November 2008. An initial determination held that the Joined Party earned insufficient wages in insured employment to qualify for benefits.  The Joined Party advised the Agency that she worked for the Petitioner during the qualifying period and requested consideration of those earnings in the benefit calculation.  As the result of the Joined Party’s request, the Department of Revenue conducted an investigation to determine whether work for the Petitioner was done as an employee or an independent contractor. If the Joined Party worked for the Petitioner as an employee, she would qualify for unemployment benefits and the Petitioner would owe unemployment compensation taxes.  On the other hand, if the Joined Party worked for the Petitioner as an independent contractor, she would remain ineligible for benefits and the Petitioner would not owe unemployment compensation taxes on the remuneration it paid to the Joined Party. Upon completing the investigation, an auditor at the Department of Revenue determined the services performed by the Joined Party were in insured employment. The Petitioner was required to pay unemployment compensation taxes on wages paid to the Joined Party. The Petitioner filed a timely protest of the determination. The claimant who requested the investigation was joined as a party because she had a direct interest in the outcome of the case. That is, if the determination is reversed, the Joined Party will once again be ineligible for benefits and must repay all benefits received. 

A telephone hearing was held on April 29, 2009.  The Petitioner was represented by its Assistant General Counsel.  A former Spa Director testified as a witness.  The Respondent, represented by a Tax Specialist II, appeared and testified.  The Joined Party appeared and testified.  A massage therapist testified as a witness for the Joined Party.  The Special Deputy issued a Recommended Order on May 27, 2009.

The Special Deputy’s Findings of Fact recite as follows:
1. The Joined Party, Patricia Benner, obtained a license to work as a massage therapist in June 2004.  She contacted a resort and applied for the position of massage therapist.  She was interviewed and hired by the Spa Director in August 2004.  At the time of hire the Joined Party was required to submit to and pass a drug test.  Subsequently, the resort came under the ownership and management of the Petitioner.  The Joined Party continued working at the resort as a massage therapist under the same terms and conditions.  The Joined Party last worked for the Petitioner as a massage therapist in December 2007.

2. The resort provided one week of initial training to the Joined Party concerning the products used by the spa, the general spa procedures, and how the resort required the massages to be performed.  The resort provided the Joined Party with written protocols setting forth the procedures for performing massages.  The Joined Party was told, among other things, how she was required to introduce herself to the clients, how she was to present herself to the clients, how the massage room was to look, what she could not say to clients, and how to exit the massage room.  The resort paid the Joined Party to attend the week of training.

3. During the time the Joined Party worked for the Petitioner she was required to attend staff meetings which were scheduled approximately every three months.  Also the Petitioner provided periodic training on new products or new equipment.  The Petitioner paid the Joined Party to attend the staff meetings and training.

4. The spa hours of operation were from 9 AM until 5 PM Monday through Friday with extended hours on Saturday during the busy season.  The Joined Party was asked to provide the Petitioner with a list of the days of the week and the hours that she was available to work so that the Petitioner could set the Joined Party's work schedule.  The Joined Party complied.  Although the Joined Party provided her dates of availability for work the Petitioner frequently scheduled the Joined Party to work on other dates and times.  When the Joined Party objected the Spa Director told the Joined Party that it did not matter when the Joined Party wanted to work.  The Spa Director warned the Joined Party that the Joined Party was not allowed to question her work schedule, that she was not to discuss her work schedule with other workers, and that she was required to work whenever the Petitioner scheduled her to work.  On some days the Joined Party was not allowed to take a lunch break because the Petitioner scheduled clients for massages during the Joined Party's scheduled lunch break.  

5. The Joined Party was required to perform the work at the Petitioner's spa.  The Petitioner provided all tools, equipment, and supplies.  The Joined Party did not have any expenses in connection with the work.

6. The Spa Director told the Joined Party that the Joined Party had to do what she was told to do.  The Joined Party did not believe that she had the right to refuse to perform any work assignment.  She did not believe that she had the right to work elsewhere while working for the Petitioner.  The Joined Party performed services exclusively for the Petitioner and never performed massages for any person other than the Petitioner's clients.

7. The Joined Party performed the massages without direct supervision.  No one other than the Joined Party and the client were allowed to be in the room when the massage was performed.  However, the Petitioner warned and counseled the Joined Party that the Joined Party was taking too long to complete the massages.
8. The Joined Party was not allowed to provide any written materials to the clients.  The Joined Party was not allowed to have her own business cards or to distribute business cards to the clients.  The Joined Party could not purchase and sell her own beauty products to the clients.
9. The Petitioner had a menu of services which advised the clients of the fees charged by the Petitioner for each service.  The Petitioner determined the amount of each fee and collected the fees from the clients.  The Petitioner charged each client an 18% gratuity in addition to the posted fee.  If the Joined Party sold any of the Petitioner's beauty products the Joined Party received an 8% commission on the sale.  The Joined Party was paid on a bi-weekly basis.  The Joined Party's pay was to be 35% of the fees collected by the Petitioner for services performed by the Joined Party.  Although the Petitioner collected an 18% gratuity from the clients, the Petitioner paid the Joined Party a gratuity of only 15%.  On several occasions the Joined Party's pay did not equal 35% of the fees from services performed by the Joined Party.  If a client complained about the service received from the Joined Party the Petitioner could give the customer a refund and would deduct the refunded amount from the Joined Party's pay.

10. No taxes were withheld from the Joined Party's pay.  Each year the Joined Party's earnings were reported by the Petitioner on Form 1099-MISC as nonemployee compensation.  The Joined Party did not receive any fringe benefits.

11. The Joined Party frequently objected to being classified as an independent contractor by the Petitioner.  The Joined Party always believed that she was an employee and that taxes should be withheld from her pay.  When the Joined Party objected to the independent contractor classification the Spa Director threatened to terminate the Joined Party.
Based on these Findings of Fact, the Special Deputy recommended that the determination be affirmed.  The Petitioner’s exceptions to the Recommended Order of the Special Deputy were received by mail on June 11, 2009.  No other submissions were received from any party.

With respect to the recommended order, Section 120.57(1)(l), Florida Statutes, provides:

The agency may adopt the recommended order as the final order of the agency. The agency in its final order may reject or modify the conclusions of law over which it has substantive jurisdiction and interpretation of administrative rules over which it has substantive jurisdiction. When rejecting or modifying such conclusions of law or interpretation of administrative rule, the agency must state with particularity its reasons for rejecting or modifying such conclusion of law or interpretation of administrative rule and must make a finding that its substituted conclusion of law or interpretation of administrative rule is as or more reasonable than that which was rejected or modified. Rejection or modification of conclusions of law may not form the basis for rejection or modification of findings of fact.  The agency may not reject or modify the findings of fact unless the agency first determines from a review of the entire record, and states with particularity in the order, that the findings of fact were not based upon competent substantial evidence or that the proceedings on which the findings were based did not comply with essential requirements of law.

With respect to exceptions, Section 120.57(1)(k), Florida Statutes, provides, in pertinent part:

The agency shall allow each party 15 days in which to submit written exceptions to the recommended order. The final order shall include an explicit ruling on each exception, but an agency need not rule on an exception that does not clearly identify the disputed portion of the recommended order by page number or paragraph, that does not identify the legal basis for the exception, or that does not include appropriate and specific citations to the record.

The Petitioner’s exceptions are addressed below.  Additionally, the record of the case was carefully reviewed to determine whether the Special Deputy’s Findings of Fact and Conclusions of Law were supported by the record, whether the proceedings complied with the substantial requirements of the law, and whether the Conclusions of Law reflect a reasonable application of the law to the facts. 

In Exception #1, the Petitioner argues that a portion of Finding of Fact #2 is not supported by the record of the case and that the contents of the written protocols are inadmissible under Section 90.952 of the Florida Statutes.  A review of the record reveals that the Joined Party testified that the written protocols told her how to perform massages.  The record also reflects that the written protocols were not produced by any party at the hearing.  Section 90.952, Florida Statutes, provides that an original writing, recording, or photograph is required in order to prove the contents of the writing, recording, or photograph except as otherwise provided by statute.  Section 90.954, Florida Statutes, also provides that other evidence of the contents of a writing is admissible when all originals are lost or destroyed unless the proponent lost or destroyed them in bad faith, an original cannot be obtained in this state by any judicial process or procedure, or the writing is not related to a controlling issue.  Additionally, Section 90.954, Florida Statutes, provides that other evidence of the contents of a writing is admissible when an original was under the control of the party against whom offered at a time when the party was put on notice by the pleadings or by written notice from the adverse party that the contents of such original would be subject to proof at the hearing and such original is not produced at the hearing.  Since it was not established during the hearing whether the original written protocols were available to be presented as evidence and the written protocols were related to the controlling issue of the employment status of the Joined Party, a portion of Finding of Fact #2 must be rejected because it is inadmissible under Section 90.952 of the Florida Statutes.  Finding of Fact #2 is amended to say:
The resort provided one week of initial training to the Joined Party concerning the products used by the spa, the general spa procedures, and how the resort required the massages to be performed.  The Joined Party was told, among other things, how she was required to introduce herself to the clients, how she was to present herself to the clients, how the massage room was to look, what she could not say to clients, and how to exit the massage room.  The resort paid the Joined Party to attend the week of training.
In Exception #2, the Petitioner contends that portions of Finding of Fact #5 and Conclusion of Law #20 are not supported by the record.  A review of the record reveals that, while there was testimony that the Petitioner provided all equipment and supplies for the Joined Party’s work, no specific testimony was provided regarding whether the Joined Party had any expenses connected with the work.  As a result, Finding of Fact #5 is amended to say:

The Joined Party was required to perform the work at the Petitioner's spa.  The Petitioner provided all tools, equipment, and supplies.  

Conclusion of Law #20 is also amended to say:

The Joined Party performed her services at the Petitioner's location during the Petitioner's hours of operation.  The Petitioner provided all equipment and supplies needed to perform the work.  The Petitioner determined the amount to charge the customers and determined the amount to be paid to the Joined Party for performing the services.  The Joined Party was not allowed to have business cards or to distribute any written materials to the customers.  The Joined Party did not perform services for anyone other than the Petitioner's customers.  The Joined Party believed that she was not allowed to offer her services to the general public or to perform services for others.
In Exception #3, the Petitioner contends that a portion of Finding of Fact #7 is not supported by evidence in the record.  Pursuant to Section 120.57(1)(l), Florida Statutes, the Agency may not reject or modify the findings of fact unless the Agency first determines that the Findings of Fact were not based upon competent substantial evidence in the record.  The record reflects that the Joined Party testified that she was warned and counseled by the Petitioner about taking too long to complete massages.  Finding of Fact #7 is not rejected by the Agency because it is supported by competent substantial evidence in the record.  The portion of Petitioner’s Exception #3 that contends that a portion of Finding of Fact #7 is not supported by evidence in the record is respectfully rejected.

Also in Exception #3, the Petitioner proposes alternative findings of fact and conclusions of law.  As mentioned previously, Section 120.57(1)(l), Florida Statutes, provides that the Agency may not reject or modify the findings of fact unless the Agency first determines that the Findings of Fact were not based upon competent substantial evidence in the record.  Section 120.57(1)(l), Florida Statutes, also provides that the Agency may not reject or modify the conclusions of law unless the Agency first determines that the Conclusions of Law do not reflect a reasonable application of the law to the facts.  A review of the record demonstrates that no evidence was provided regarding whether the Petitioner required the Joined Party to complete massages as scheduled in order to conduct business in an orderly manner.  The Special Deputy’s Findings of Fact are based on competent substantial evidence in the record, and the Special Deputy’s Conclusions of Law reflect a reasonable application of the law to the facts.  Thus, the Special Deputy’s Findings of Fact and Conclusions of Law are not rejected by the Agency.  The portion of Petitioner’s Exception #3 that proposes alternative findings of fact and conclusions of law is respectfully rejected.
In Exception #4, the Petitioner takes exception to a portion of Finding of Fact #8.  The Petitioner’s exception argues that a portion of Finding of Fact #8 is not supported by evidence in the record.  A review of the record reveals that the Joined Party testified that she was not allowed to purchase products for resale.  The Joined Party also testified that she may have used peppermint that applied to a cream when applying that cream to the forehead of a client.  This testimony shows that the Petitioner had the right to control what products were sold by the Joined Party.  While the Joined Party may have been free to use her own beauty products, her inability to choose what products she sold to her clients is not consistent with an independent contractor relationship.  Petitioner’s Exception #4 is respectfully rejected.

In Exception #5, the Petitioner argues that Finding of Fact #11 is not supported by the record.  A review of the record reveals that the Joined Party testified that she objected to being classified as an independent contractor, and that Jon Morris (spelled phonetically), a spa director, threatened her with the loss of her job when she objected to her independent contractor status.  The record further reflects that the Joined Party always believed that she was an employee and that taxes should be withheld from her pay. The record also reflects that the Joined Party did not provide testimony regarding the frequency of her objections to her independent contractor classification.  Finding of Fact #11 is amended to say:

The Joined Party objected to being classified as an independent contractor by the Petitioner.  The Joined Party always believed that she was an employee and that taxes should be withheld from her pay.  When the Joined Party objected to the independent contractor classification, the Spa Director threatened to terminate the Joined Party.  

In Exception #5, the Petitioner also proposes additional findings of fact or conclusions of law.  The testimony of the hearing shows that the Joined Party began working for the Petitioner in August 2004, and became licensed in June 2004.  The evidence also demonstrates that the Joined Party filed an unemployment compensation claim for benefits in November 2008, after separating from the Petitioner in December 2007.  The Petitioner argues in Exception #5 that the Joined Party’s failure to file a claim prior to November 2008, indicates that the Joined Party made no effort to challenge her status with the State of Florida.  Although the Joined Party did file an unemployment compensation claim several months after her job separation from the Petitioner, this does not prove that the Joined Party did not dispute her independent contractor status, especially when the Joined Party objected to that status while working for the Petitioner.  Furthermore, whether the Joined Party disputed her status with the State of Florida is not dispositive of the issue of her employment status.  In Cantor v. Cochran, 184 So.2d 173, 174 (Fla. 1966), the Florida Supreme Court commented that employment status “depends not on the statements of the parties but upon all the circumstances of their dealings with each other.”  Thus, employment status is a matter of law to be decided based on the entire working relationship between the parties and not only on a challenge of such status or an agreement between the parties regarding such status.   Additionally, the Joined Party’s failure to dispute her status with the State of Florida is not compelling evidence of an acceptance of an independent contractor relationship when her prior efforts to contest her employment status were rejected by the Petitioner.  The Petitioner also contends in Exception #5 that the Joined Party understood that an independent contractor relationship existed between the parties, that the conduct of the parties was indisputably consistent with an independent contractor status, and that the Joined Party’s attempt to argue otherwise is self-serving testimony.  The Special Deputy is the finder of fact in an administrative hearing pursuant to Section 120.57(1)(l), Florida Statutes.  The Petitioner has not proven that the Special Deputy’s Findings of Fact are not supported by competent substantial evidence in the record or that the Special Deputy’s Conclusions of Law do not reflect a reasonable application of the law to the facts.  Section 120.57(1)(l) of the Florida Statutes, does not allow rejection or additional modification of the Special Deputy’s Findings of Fact or Conclusions of Law in this instance.  The portions of Petitioner’s Exception #5 that propose additional findings of fact or conclusions of law are respectfully rejected.
In Exception #6, the Petitioner takes general exception to any Findings of Fact that refer to the statements or actions of the Spa Director because the Special Deputy found in Conclusion of Law #23 that the Spa Director had no direct knowledge of the terms of hire or of the Joined Party’s conditions of work.  The Petitioner also takes exception to any Findings of Fact that refer to the statements or actions of the Spa Director because the findings of fact are directly contradicted by the testimony of former Spa Director Krista Sherman.  Section 120.57(1)(l) of the Florida Statutes prohibits Agency modification or rejection of findings of fact when those findings of fact are supported by competent substantial evidence in the record.  References to the Spa Director are located in Findings of Fact #1, #4,  and #6, and Conclusion of Law #23 of the Recommended Order.  A review of the record reveals that the references to the Spa Director did not only refer to the former Spa Director Krista Sherman and also referred to another spa director and a spa manager.  While the Special Deputy may have used the incorrect title when referring to the Petitioner’s specific employees, the Special Deputy’s Findings of Fact #1, #4,  and #6, and Conclusion of Law #23 are otherwise supported by competent substantial evidence in the record and are not rejected by the Agency.  Petitioner’s Exception #6 is respectfully rejected.
In Exception #7, the Petitioner takes exception to Conclusion of Law #19 on the basis that Conclusion of Law #19 is contradicted by other evidence in the record and does not reflect the proper application of the law to the facts at hand.  The Petitioner argues that there is uncontested evidence in the record supporting an independent contractor relationship akin to a stipulation as to the existence of a written contract between the parties.  Although it is correct that the Joined Party checked on the Independent Contractor Analysis that a written contract existed between the parties and it is undisputed that the Petitioner submitted an unsigned version of a contract, it was not established that the contract submitted by the Petitioner was the same contract provided to the Joined Party when she performed services for the Petitioner.  The Joined Party first testified that she could not recall if she had signed a written agreement.  The Joined Party also testified that she had not seen the contract submitted by the Petitioner prior to receiving it in the exhibit file submitted by the Respondent.  The Joined Party later admitted upon cross-examination by the Petitioner that she had signed a document, a “piece of paper that had information on it” and  “a piece of paper we were supposed to sign.”  Thus, even if the Petitioner established that a written agreement existed between the parties, the Joined Party’s direct testimony indicates that the terms of such an agreement were not necessarily the same as those of the unsigned agreement submitted by the Petitioner.  No contradictory evidence has been submitted by the Petitioner.  The exact terms of the agreement are also a concern in light of the fact that the Watercolor Inn Independent Contractor Agreement states that it applies to massage therapists and does not state that it specifically applies to massage therapist/facial specialists like the Joined Party.  Therefore, the Agency does not reject the Special Deputy’s Findings of Fact and Conclusions of Law because the Special Deputy’s Findings of Fact are supported by competent substantial evidence in the record and the Special Deputy’s Conclusions of Law reflect a reasonable application of the law to the facts as required by Section 120.57(1)(l) of the Florida Statutes.  The Petitioner’s argument that there is uncontested evidence in the record supporting an independent contractor relationship akin to a stipulation as to the existence of a written contract between the parties is respectfully rejected.
The Petitioner further contends in Exception #7 that the Special Deputy must have also been under the impression that there was no dispute as to the existence of the independent contractor agreement because the Special Deputy spent a considerable amount of time asking the Petitioner’s witness of the meaning of the various provisions of the contract.  As mentioned above, the Special Deputy is the trier of fact in an administrative hearing under Section 120.57(1)(l) of the Florida Statutes.  In his role as trier of fact, the Special Deputy must pose questions relevant and material to the issue of the case.  It would be error to assume that the Special Deputy’s good faith attempts to develop the record are equivalent to a finding of fact or conclusion of law about any particular issue.  A review of the record reveals that the Special Deputy asked questions about the provisions of the written agreement of the Petitioner’s witness, questions necessary to establish the terms of the agreement between the parties.  When the Special Deputy questioned the Petitioner’s witness, the Special Deputy stated on more than one occasion that he was uncertain if the terms of the Joined Party’s agreement were the same as the terms of the agreement signed by former Spa Director Krista Sherman.  The Special Deputy’s Findings of Fact are supported by competent substantial evidence in the record.  The Special Deputy’s Conclusions of Law reflect a reasonable application of the law to the facts.  The Petitioner’s contention that Special Deputy was under the impression that there was no dispute as to the existence of the independent contractor agreement is respectfully rejected.

In Exception #7, the Petitioner refers to Section 90.952 of the Florida Statutes.  The Petitioner had also argued previously in Exception #1 that the application of Section 90.952 of the Florida Statutes, was improper when determining the evidentiary competence of the Watercolor Inn Independent Contractor Agreement.  A review of the record also reveals that the Special Deputy concluded in Conclusion of Law #19 that the written agreement submitted by the Petitioner was inadmissible under Section 90.952, Florida Statutes, to prove the written contents of the agreement between the parties because the document was not dated or signed by either party or witnesses and no competent testimony was provided.   The testimony of the hearing was that Krista Sherman was asked to remove copies of contracts because they were no longer pertinent to her current employer and that Krista Sherman assumed that the Petitioner had retained a copy.  The Special Deputy properly concluded that the Petitioner’s written agreement was inadmissible under Section 90.952, Florida Statutes, since the Petitioner has not shown that the agreement should be admissible under Section 90.954, Florida Statutes.  The Petitioner has not shown that the original agreement was lost or destroyed, cannot be obtained in this state by any judicial process or procedure, was under the control of the party against whom offered at a time when the party was put on notice by the pleadings or a written notice from the adverse party that the contents of such original would be subject to proof at the hearing, or that the writing is not related to a controlling issue as required by Section 90.954, Florida Statutes.  The Special Deputy’s conclusion that the Watercolor Inn Independent Contractor Agreement was inadmissible to prove the written contents of the agreement between the parties reflects a reasonable application of the law to the facts.  As a result, it is not necessary for the Agency to modify Conclusion of Law #19.  The Petitioner’s argument that the application of Section 90.952, Florida Statutes, was improper is respectfully rejected.
Also in Exception #7, the Petitioner maintains that the case does not involve a dispute about the particular terms or contents of the independent contractor agreement.  The Petitioner argues that the parties’ beliefs about what type of working relationship they were forming and the existence of the agreement between the parties should be considered instead of the specific contents of the agreement when determining the employment status of the Joined Party.   The Petitioner cites Cantor v. Cochran, 184 So.2d 173 (Fla. 1966), in support of this argument.  In Exception #7, the Petitioner also proposes alternative findings of fact and findings of fact in accord with the Special Deputy’s Findings of Fact.  The Petitioner proposes these findings in support of the Petitioner’s contention that an examination of whether the parties thought that they had entered into an independent contractor agreement and whether the parties acted consistently with that agreement is required when resolving the issue of the Joined Party’s status.  The Petitioner’s contentions in Exception #7 do not reflect the appropriate considerations when determining the issue of independent contractor status.

The appropriate analysis requires more than an analysis of the beliefs of the parties or the existence of an agreement.  As previously stated, the Florida Supreme Court held in Cantor that independent contractor status “depends not on the statements of the parties but upon all the circumstances of their dealings with each other.”  Id. at 174.  In that case, the court found the existence of an employment relationship even when presented with a signed written statement from the worker indicating an independent status.  Id. at 174.  The court’s conclusion was based on the other aspects of the working relationship that demonstrated factors of control uncharacteristic of an independent contractor status.  Id. at174-175.  The court in Cantor allowed the consideration of the parties’ beliefs about the type of working relationship that was being formed as well as an analysis of the specific terms of a written agreement.  Id. at 175.  This does not support the Petitioner’s contention that the specific terms of a written agreement should not be considered in an analysis of  the Joined Party’s employment status.
Also, in Magarian v. Southern Fruit Distributors, 1 So.2d 858, 861 (Fla. 1941), the Florida Supreme Court held that the parties’ beliefs were not determinative of independent contractor status in light of the other factors of control present in the working relationship.  The court commented, “The parties evidently thought they did not stand in the relation of master and servant but if, as a matter of law, they did so stand, their mistake in this regard would not change the status.”  Id. at 861.  Thus, the appropriate analysis of a worker’s employment status would require an examination of all relevant aspects of the working relationship.  In Keith v. News Sentinel Co. case.  667 So.2d 167 (Fla. 1995), the Florida Supreme Court provided guidance on how to approach such an analysis.  Id. at 171.  The court held that the lack of an express agreement or clear evidence of the intent of the parties requires “a fact-specific analysis under the Restatement based on the actual practice of the parties.”   Id. at 171.  However, when an agreement does exist between the parties, the court held that the courts should first look to the agreement and honor it “unless other provisions of the agreement, or the parties' actual practice, demonstrate that it is not a valid indicator of status.”   Id. at 171.  As a result, the analysis in this case would not stop at an examination of the written agreement that the Petitioner alleges was signed by the Joined Party.
A complete analysis would examine whether the agreement and the other provisions of the agreement were consistent with the actual practice of the parties. If a conflict is present, Keith provides further guidance.  Id. at 171.  In Keith, the court concluded that the actual practice and relationship of the parties should control when the “other provisions of an agreement, or the actual practice of the parties, belie the creation of the status agreed to by the parties.”  Id. at 171.  For example, in  Justice v. Belford Trucking Co., 272 So.2d 131, 136 (Fla. 1972), the Florida Supreme Court held that the Judge of Industrial Claims erred when relying solely on the language of a contract instead of considering all aspects of the parties’ working relationship.  In doing so, the court found that the judge “did not recognize the employment relationship that actually existed.”  Id. at 136.  Therefore, the mere existence of an independent contractor agreement and the specific terms of such an agreement would not be dispositive of the issue of the Joined Party’s status.  Even if the Special Deputy had found in this case that the Joined Party signed an independent contractor agreement and that the terms of that agreement were the same as those as alleged by the Petitioner, the working relationship as set out by the Special Deputy in the Findings of Fact would still merit the conclusion that an employment relationship existed.  Competent substantial evidence in the record continues to support the conclusion that the Petitioner controlled the manner in which the Joined Party performed her services as is characteristic of an employment relationship.  The Special Deputy’s Conclusions of Law reflect a reasonable application of the law to the facts.  The Petitioner’s request for the adoption of an alternative legal analysis in Exception #7 is respectfully rejected.

Additionally, the findings of fact proposed by the Petitioner in Exception #7 to support the Petitioner’s request for an alternative legal analysis cannot be accepted by the Agency.  Again, the Petitioner’s proposed findings of fact consist of alternative findings of fact or findings of fact that are in accord with the Special Deputy’s Findings of Fact.  As previously stated, a determination of employment status should be based on an examination of the entire working relationship.  Cantor v. Cochran, 184 So.2d 173, 174 (Fla. 1966).  A review of the record reveals that the Joined Party stated that she had signed a “piece of paper that had information on it” and  “a piece of paper we were supposed to sign.”   The Joined Party also testified that she was aware that the Petitioner was not withholding taxes, she was aware that the Petitioner was not paying for benefits, she understood the consequences of her receipt of 1099 forms, and she filed tax returns based on the 1099 forms she received from the Petitioner.   As previously stated, these factors alone would not be dispositive of the issue of the Joined Party’s status.  The existence of an agreement, the way the Joined Party was paid, or how the Joined Party filed her tax returns must be considered along with all other aspects of the working relationship.  The record shows that the Special Deputy concluded that an employment relationship existed based on the evidence presented during the hearing.  The Special Deputy’s Findings of Fact are supported by competent evidence in the record.  Modification of the Special Deputy’s Findings of Fact is not permitted under Section 120.57(1)(l) of the Florida Statutes.  The Special Deputy’s Conclusions of Law also reflect a reasonable application of the law to the facts and cannot be modified under Section 120.57(1)(l), Florida Statutes.  The Petitioner’s attempt to propose alternative findings of fact in Exception #7 is respectfully rejected.  
In Exception #7, the Petitioner also takes exception to Finding of Fact #1 because the requirement that the Joined Party submit to a drug test and pass a drug test was contained in the Watercolor Inn Independent Contractor Agreement.  The Petitioner takes exception because the Special Deputy concluded in Conclusion of Law #19 that the Watercolor Inn Independent Contractor Agreement was inadmissible under Section 90.952, Florida Statutes, to prove the contents of the written agreement between the Joined Party and the Petitioner.  The Petitioner argues that the Special Deputy’s reliance on the drug testing requirement in Finding of Fact #1 contradicts the Special Deputy’s later determination that the written agreement did not exist.  The record reflects that the Special Deputy did not make a finding that a written agreement did not exist between the parties; instead, the Special Deputy concluded in Conclusion of Law #19 that the document submitted by the Petitioner was inadmissible to prove the written contents of the agreement between the parties because the document was not dated or signed by either party or witnesses and no evidence was presented to show that the Joined Party signed the same contract.  The record further reflects that the Joined Party testified that she was required to submit to and pass a drug test.  The Special Deputy’s Finding of Fact #1 is supported by competent substantial evidence in the record and cannot be modified by the Agency under Section 120.57(1)(l) of the Florida Statutes.  The portion of Petitioner’s Exception #7 that takes exception to Finding of Fact #1 is respectfully rejected.
In Exception #8, the Petitioner takes exception to Conclusion of Law #20 because it applies the Special Deputy’s Findings of Fact and reaches the ultimate conclusion that the Joined Party was an employee.  Primarily, whether a business exerts control over the services performed by a worker and not merely the results of the work is what should be considered when determining a worker’s employment status.   Magarian v. Southern Fruit Distributors, 1 So.2d 858 (Fla. 1941); Cantor v. Cochran, 184 So.2d 173 (Fla. 1966).  The findings of fact support the Special Deputy’s ultimate conclusion that an employer/employee relationship existed between the Petitioner and the Joined Party.  Although some elements of independence were present in the relationship, the Special Deputy’s conclusion that the factors of control outweigh the factors of independence in this case is supported by the record.  The Special Deputy’s Conclusions of Law represent a reasonable application of law to the facts.  The Petitioner’s exceptions to the Special Deputy’s Conclusions of Law are respectfully rejected.

The Petitioner takes exception to Conclusion of Law #22 in Exception #9, contending that, while control is properly identified as a critical factor, the Special Deputy failed to distinguish between elements of control that are relevant to a determination of employment status.  The Petitioner contends that the evidence and testimony of the hearing point to the Petitioner’s legitimate interests in the results of the services performed by the Joined Party, not control over the means and methods used by the Joined Party to obtain those results.  Although it is true that the Joined Party testified she was not supervised while conducting a massage, the Joined Party did not testify that she was free to conduct the massage experience as she saw fit.  It is reasonable to conclude from the testimony that the Petitioner exerted control over how the Joined Party performed her services as a massage therapist/facial specialist.  A review of the record reveals that the Special Deputy ultimately concluded, based on all evidence of the hearing record, that the Petitioner exerted control over the actual conduct of the Joined Party and not merely the results of the Joined Party’s services.  The Special Deputy’s conclusion is supported by competent substantial evidence in the record and reflects a reasonable application of law to the facts.  Conclusion of Law #22 may not be modified or rejected by the Agency under Section 120.57(1)(l) of the Florida Statutes.  Exception #9 is respectfully rejected.
In Exception #10, the Petitioner maintains that the Special Deputy inaccurately and improperly characterized the testimony of the Petitioner’s witness Krista Sherman as hearsay testimony in Conclusion of Law #23.  The testimony establishes that the former Spa Director did not hire the Joined Party.  Section 120.57(1)(c), Florida Statutes, provides that hearsay evidence may be used for the purpose of supplementing or explaining other evidence, but it shall not be sufficient in itself to support a finding unless it would be admissible over objection in civil actions.  The testimony further establishes that, although Krista Sherman testified that she performed the same duties as the Joined Party as a massage therapist, the Joined Party specialized in providing facial treatments and actually worked as a massage therapist/facial specialist.  Krista Sherman also did not supervise the Joined Party.   Since Krista Sherman did not hire the Joined Party or supervise her and the Joined Party’s job duties and work conditions were different from the job duties and work conditions of Krista Sherman, Krista Sherman provided hearsay testimony regarding the terms of hire and the work conditions experienced by the Joined Party as a massage therapist/facial specialist.  Thus, the only competent testimony available regarding the terms of hire and the work conditions of a massage therapist/facial specialist was the firsthand testimony provided by the Joined Party.  This is especially true when testimony was provided that suggested that the Joined Party was treated differently than other massage therapists because she specialized in providing facial treatments and was required to work a specific schedule.  Even if Krista Sherman is a disinterested person as the Petitioner alleges, her testimony cannot be accepted because it is not competent evidence of the working conditions or the relationship of the Petitioner and the Joined Party.  The Special Deputy’s Findings of Fact are supported by competent substantial evidence in the record.  The Special Deputy’s Conclusion of Law #23 reflects a reasonable application of the law to the facts.  Exception #10 is respectfully rejected.  

The Conclusion section of the Petitioner’s exceptions, including Sections (i)-(x), provides an alternative legal analysis of the case.  In Section (i), the Petitioner argues that quality control measures and drug and alcohol testing requirements are a common practice of the State of Florida and do not indicate the existence of an employment relationship between the Joined Party and the Petitioner.  As addressed earlier in this order, the Special Deputy concluded that how the Petitioner controlled the Joined Party’s services, including the drug and alcohol testing requirement, was characteristic of an employer/employee relationship.  The Special Deputy’s Findings of Fact are supported by competent substantial evidence in the record.  The Special Deputy’s Conclusions of Law reflect a reasonable application of the law to the facts.  The Petitioner’s argument that quality control measures and drug and alcohol testing requirements are a common practice of the State of Florida and do not indicate the existence of an employment relationship between the Petitioner and Joined Party is respectfully rejected.  

Also in Section (i) of the Conclusion section of the Petitioner’s exceptions, the Petitioner cites La Grande v. B. & L. Services, Inc., 432 So.2d 1364 (Fla. 1st DCA 1983), Department of Health and Rehabilitative Services v. Department of Labor & Employment Security, 472 So.2d 1284 (Fla. 1st DCA 1985), and Kane Furniture Corp. v. Miranda, 506 So.2d 1061 (Fla. 2nd DCA 1987), in support of the contention that the control exerted by the Petitioner was exerted outside of the actual work sphere, did not consist of actual control over how the Joined Party did the work, and was within the scope of control of an independent contractor relationship.  The Petitioner’s analysis provides alternative conclusions of law and relies on facts not found by the Special Deputy.  The record shows that the Special Deputy found that the Petitioner exerted control over how the Joined Party performed massages despite a lack of supervision in the room where massages were performed.  The Special Deputy’s Findings of Fact are supported by competent substantial evidence in the record.  The Special Deputy’s Conclusions of Law reflect a reasonable application of the law to the facts.  The remaining portion of Section (i) arguing that the control exerted by the Petitioner was exerted outside of the actual work sphere, did not consist of actual control over how the Joined Party did the work, and was within the scope of control of an independent contractor relationship is respectfully rejected.  


In Sections (ii), (iii), (iv) and (vi) of the Conclusion section of the Petitioner’s exceptions, the Petitioner proposes new findings of fact and conclusions of law or proposes findings of fact and conclusions of law that are in accord with the Special Deputy’s Findings of Fact and Conclusions of Law.  In Department of Health and Rehabilitative Services v. Department of Labor & Employment Security, 472 So.2d 1284, 1286 (Fla. 1st DCA 1985), the court confirmed that the factors listed in the Restatement are the proper factors to be considered in determining whether an employer-employee relationship exists.  However, when citing La Grande v. B&L Services, Inc., 432 So.2d 1364, 1366 (Fla. 1st DCA 1983), the court acknowledged that the question of whether a person is properly classified an employee or an independent contractor often cannot be answered by reference to “hard and fast” rules, but rather must be addressed on a case-by-case basis.  Id. at 1286.  A review of the record establishes that the Special Deputy’s Findings of Fact are supported by competent substantial evidence.  A review of the record also establishes that the Special Deputy’s Conclusions of Law reflect a reasonable application of the law to the facts of the case.  Therefore, the Agency may not modify the Special Deputy’s Findings of Fact and Conclusions of Law.  Sections (ii), (iii), (iv), and (vi) of the Conclusion section of the Petitioner’s exceptions are respectfully rejected.

In Section (v) of the Conclusion section of the Petitioner’s exceptions, the Petitioner cites Kearns v. Department of Labor and Employment, 680 So.2d 619 (Fla. 3rd DCA, 1996), and 4139 Management, Inc. v. Department of Labor and Employment, 763 So.2d 514 (Fla. 5th DCA, 2000), to support the argument that the Petitioner providing the instrumentalities and the place of work for the Joined Party was not an indication of an employment relationship and was instead an attempt to insure a successful result in an independent contractor relationship.  The Petitioner has not established that the Special Deputy’s Findings of Fact are not supported by competent substantial evidence in the record or that the Special Deputy’s Conclusions of Law do not reflect a reasonable application of the law to the facts.  Section 120.57(1)(l) of the Florida Statutes, prohibits Agency rejection or modification of the Special Deputy’s Findings of Fact or Conclusions of Law in this instance.  Section (v) of the Conclusion section of the Petitioner’s exceptions is respectfully rejected.

In Section (vii) of the Conclusion section of the Petitioner’s exceptions, the Petitioner maintains that the fact that the Joined Party was not paid the full gratuity is irrelevant because the Joined Party was paid by the job as characteristic of an independent contractor relationship.  In Finding of Fact #9, the Special Deputy found that the Joined Party was paid 35% of the fees collected by the Petitioner for services performed by the Joined Party and that the Joined Party received only 15% of the 18% gratuity charged to clients by the Petitioner based on evidence in the record.  It is clear that the Joined Party’s lack of receipt of the full gratuity is relevant because it is an indication of how the Petitioner controlled the financial aspects of the relationship.  The Special Deputy’s Findings of Fact are supported by competent substantial evidence in the record.  The Special Deputy’s Conclusions of Law reflect a reasonable application of the law to the facts.  The Agency must accept the Special Deputy’s Findings of Fact and Conclusions of Law as written according to Section 120.57(1)(l), Florida Statutes.  Section (vii) of the Conclusion section of the Petitioner’s exceptions is respectfully rejected.

In Section (viii) of the Conclusion section of the Petitioner’s exceptions, the Petitioner argues that the Joined Party’s work was incidental to the primary business of the Petitioner, the business of real estate development and sales.  In Cantor v. Cochran, 184 So.2d 173 (Fla. 1966), the court cites National Surety Corp. v. Windham, 74 So.2d 549 (Fla. 1954), to explain the relevance of whether or not the work is part of the regular business of an alleged employer.  According to Cantor, the National Surety case demonstrated that “one of the decisive factors in determining that the relationship was that of independent contractor was that the services to be performed were outside the sphere of the alleged employer’s business.”  Id. at 175.   In the Petitioner’s letter of protest, the Petitioner states, “St. Joe is in the real estate business.  While we do operate a series of resorts, massage therapy is not our core business and is tangential to our resort business.”  In the case at hand, it is clear that the Petitioner operates spas as part of its regular business of operating resorts and that the Joined Party’s services as a massage therapist/facial specialist were not outside the sphere of that business.  Competent substantial evidence in the record supports the Special Deputy’s ultimate conclusion that the working relationship demonstrated how the Petitioner exerted control over the services of the Joined Party.  As a result, the Special Deputy’s Findings of Fact are accepted because the findings are supported by competent substantial evidence in the record.  Also, the Special Deputy’s Conclusions of Law reflect a reasonable application of the law to the facts and are accepted by the Agency.  Section (viii) of the Conclusion section of the Petitioner’s exceptions is respectfully rejected.

In Section (ix) of the Conclusion section of the Petitioner’s exceptions, the Petitioner cites again to Kane Furniture Corp. v. Miranda, 506 So.2d 1061 (Fla. 2nd DCA 1987), to support the contention that the parties’ intent and course of dealing should determine the Joined Party’s status.  Specifically, the Petitioner contends that the intent of the Petitioner and the Joined Party was to create an independent contractor relationship and that the circumstances of the dealings between the parties were that of an independent contractor relationship.  The record shows that the Special Deputy found that it was not the Joined Party’s intent to create an independent contractor relationship and that the Joined Party objected to being classified as an independent contractor.  The fact that 1099 forms were issued despite the objections of the Joined Party is not dispositive of the issue.  The evidence in the record supports the conclusion that the Petitioner exerted control consistent with an employer/employee relationship over the Joined Party during the course of dealings between the parties.  As stated earlier, the Special Deputy’s Findings of Fact are supported by the record of the hearing and thus cannot be rejected or modified by the Agency.  The Special Deputy’s Conclusions of Law also reflect a reasonable application of the law to the facts and are not rejected.  Section (ix) of the Conclusion section of the Petitioner’s exceptions is respectfully rejected.  

The Petitioner contends that the Joined Party had the right to perform massages for other persons  as is typical of an independent contractor relationship in Section (x) of the Conclusion section of the Petitioner’s exceptions.  In Finding of Fact #6, the Special Deputy found that the Joined Party did not believe that she had the right to work elsewhere while working for the Petitioner.  The Joined Party’s testimony during the hearing supports this finding of fact.  Further, the Petitioner provided no competent testimony as to what was represented to the Joined Party at the time of hire regarding her ability or inability to work for others.  As a result, the Agency may not modify or reject Finding of Fact #6 under Section 120.57(1)(l), Florida Statutes, because it is based on competent substantial evidence in the record.  The Special Deputy’s Findings of Fact are supported by the record of the hearing and thus cannot be rejected or modified by the Agency.  The Special Deputy’s Conclusions of Law reflect a reasonable application of the law to the facts and also cannot be rejected or modified by the Agency.  Section (x) of the Conclusion section of the Petitioner’s exceptions is respectfully rejected.

The amended Findings of Fact support the Special Deputy’s ultimate conclusion that the Joined Party was an employee of the Petitioner.  As previously stated, evidence in the record supports the conclusion that the Petitioner exerted control over the services performed by the Joined Party.   The Special Deputy’s Conclusions of Law represent a reasonable application of law to the facts and are adopted.  The Petitioner’s request for the adoption of an alternative legal analysis is respectfully denied.  
Having fully considered the record of this case, the Recommended Order of the Special Deputy, and the exceptions filed by the Petitioner, I hereby adopt the Findings of Fact and Conclusions of Law of the Special Deputy as amended herein.
Therefore, it is ORDERED that the determination dated <January 27, 2009>, is <AFFIRMED>.

DONE and ORDERED at Tallahassee, Florida, this _____ day of March, 2010.
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RECOMMENDED ORDER OF SPECIAL DEPUTY

TO:  
Director, Unemployment Compensation Services

Agency for Workforce Innovation

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest of the Respondent’s determination dated <January 27, 2009>.

After due notice to the parties, a telephone hearing was held on <April 29, 2009>.  The Petitioner was represented by its Assistant General Counsel.  A former Spa Director testified as a witness.  The Respondent, represented by a Tax Specialist II, appeared and testified.  The Joined Party appeared and testified.  A massage therapist testified as a witness for the Joined Party.

The record of the case, including the recording of the hearing and any exhibits submitted in evidence, is herewith transmitted. Proposed Findings of Fact and Conclusions of Law were not received.

Issue:  <Whether services performed for the Petitioner by the Joined Party working as a massage therapist/facial specialist constitute insured employment, and if so, the effective date of liability, pursuant to Section 443.036(19),  443.036(21); 443.1216, Florida Statutes.>
Findings of Fact: 

1. The Joined Party, Patricia Benner, obtained a license to work as a massage therapist in June 2004.  She contacted a resort and applied for the position of massage therapist.  She was interviewed and hired by the Spa Director in August 2004.  At the time of hire the Joined Party was required to submit to and pass a drug test.  Subsequently, the resort came under the ownership and management of the Petitioner.  The Joined Party continued working at the resort as a massage therapist under the same terms and conditions.  The Joined Party last worked for the Petitioner as a massage therapist in December 2007.

2. The resort provided one week of initial training to the Joined Party concerning the products used by the spa, the general spa procedures, and how the resort required the massages to be performed.  The resort provided the Joined Party with written protocols setting forth the procedures for performing massages.  The Joined Party was told, among other things, how she was required to introduce herself to the clients, how she was to present herself to the clients, how the massage room was to look, what she could not say to clients, and how to exit the massage room.  The resort paid the Joined Party to attend the week of training.

3. During the time the Joined Party worked for the Petitioner she was required to attend staff meetings which were scheduled approximately every three months.  Also the Petitioner provided periodic training on new products or new equipment.  The Petitioner paid the Joined Party to attend the staff meetings and training.

4. The spa hours of operation were from 9 AM until 5 PM Monday through Friday with extended hours on Saturday during the busy season.  The Joined Party was asked to provide the Petitioner with a list of the days of the week and the hours that she was available to work so that the Petitioner could set the Joined Party's work schedule.  The Joined Party complied.  Although the Joined Party provided her dates of availability for work the Petitioner frequently scheduled the Joined Party to work on other dates and times.  When the Joined Party objected the Spa Director told the Joined Party that it did not matter when the Joined Party wanted to work.  The Spa Director warned the Joined Party that the Joined Party was not allowed to question her work schedule, that she was not to discuss her work schedule with other workers, and that she was required to work whenever the Petitioner scheduled her to work.  On some days the Joined Party was not allowed to take a lunch break because the Petitioner scheduled clients for massages during the Joined Party's scheduled lunch break.  

5. The Joined Party was required to perform the work at the Petitioner's spa.  The Petitioner provided all tools, equipment, and supplies.  The Joined Party did not have any expenses in connection with the work.

6. The Spa Director told the Joined Party that the Joined Party had to do what she was told to do.  The Joined Party did not believe that she had the right to refuse to perform any work assignment.  She did not believe that she had the right to work elsewhere while working for the Petitioner.  The Joined Party performed services exclusively for the Petitioner and never performed massages for any person other than the Petitioner's clients.

7. The Joined Party performed the massages without direct supervision.  No one other than the Joined Party and the client were allowed to be in the room when the massage was performed.  However, the Petitioner warned and counseled the Joined Party that the Joined Party was taking too long to complete the massages.
8. The Joined Party was not allowed to provide any written materials to the clients.  The Joined Party was not allowed to have her own business cards or to distribute business cards to the clients.  The Joined Party could not purchase and sell her own beauty products to the clients.
9. The Petitioner had a menu of services which advised the clients of the fees charged by the Petitioner for each service.  The Petitioner determined the amount of each fee and collected the fees from the clients.  The Petitioner charged each client an 18% gratuity in addition to the posted fee.  If the Joined Party sold any of the Petitioner's beauty products the Joined Party received an 8% commission on the sale.  The Joined Party was paid on a bi-weekly basis.  The Joined Party's pay was to be 35% of the fees collected by the Petitioner for services performed by the Joined Party.  Although the Petitioner collected an 18% gratuity from the clients, the Petitioner paid the Joined Party a gratuity of only 15%.  On several occasions the Joined Party's pay did not equal 35% of the fees from services performed by the Joined Party.  If a client complained about the service received from the Joined Party the Petitioner could give the customer a refund and would deduct the refunded amount from the Joined Party's pay.

10. No taxes were withheld from the Joined Party's pay.  Each year the Joined Party's earnings were reported by the Petitioner on Form 1099-MISC as nonemployee compensation.  The Joined Party did not receive any fringe benefits.

11. The Joined Party frequently objected to being classified as an independent contractor by the Petitioner.  The Joined Party always believed that she was an employee and that taxes should be withheld from her pay.  When the Joined Party objected to the independent contractor classification the Spa Director threatened to terminate the Joined Party.
Conclusions of Law: 

12. The issue in this case, whether services performed for the Petitioner constitute employment subject to the Florida Unemployment Compensation Law, is governed by Chapter 443, Florida Statutes.  Section 443.1216(1)(a)2., Florida Statutes, provides that employment subject to the chapter includes service performed by individuals under the usual common law rules applicable in determining an employer-employee relationship.

13. The Supreme Court of the United States held that the term "usual common law rules" is to be used in a generic sense to mean the "standards developed by the courts through the years of adjudication."  United States v. W.M. Webb, Inc., 397 U.S. 179 (1970). 
14. The Supreme Court of Florida adopted and approved the tests in 1 Restatement of Law, Agency 2d Section 220 (1958), for use to determine if an employment relationship exists. See Cantor v. Cochran, 184 So.2d 173 (Fla. 1966); Miami Herald Publishing Co. v. Kendall, 88 So.2d 276 (Fla. 1956); Mangarian v. Southern Fruit Distributors, 1 So.2d 858 (Fla. 1941); see also Kane Furniture Corp. v. R. Miranda, 506 So2d 1061 (Fla. 2d DCA 1987).  
15. Restatement of Law is a publication, prepared under the auspices of the American Law Institute, which explains the meaning of the law with regard to various court rulings.  The Restatement sets forth a nonexclusive list of factors that are to be considered when judging whether a relationship is an employment relationship or an independent contractor relationship. 

16. 1 Restatement of Law, Agency 2d Section 220 (1958) provides:

(1)
A servant is a person employed to perform services for another and who, in the performance of the services, is subject to the other's control or right of control.

(2)
The following matters of fact, among others, are to be considered:

(a)
the extent of control which, by the agreement, the business may exercise over the details of the work;

(b)
whether or not the one employed is engaged in a distinct occupation or business;

(c)
the kind of occupation, with reference to whether, in the locality, the work is usually done under the direction of the employer or by a specialist without supervision;

(d)
the skill required in the particular occupation;

(e)
whether the employer or the worker supplies the instrumentalities, tools, and the place of work for the person doing the work; 

(f)
the length of time for which the person is employed;

(g)
the method of payment, whether by the time or by the job;

(h)
whether or not the work is a part of the regular business of the employer;

(i)
whether or not the parties believe they are creating the relation of master and servant; 

(j)
whether the principal is or is not in business.

17. Comments in the Restatement explain that the word “servant” does not exclusively connote manual labor, and the word “employee” has largely replaced “servant” in statutes dealing with various aspects of the working relationship between two parties.

18. In Department of Health and Rehabilitative Services v. Department of Labor & Employment Security, 472 So.2d 1284 (Fla. 1st DCA 1985) the court confirmed that the factors listed in the Restatement are the proper factors to be considered in determining whether an employer-employee relationship exists.  However, in citing La Grande v. B&L Services, Inc., 432 So.2d 1364, 1366 (Fla. 1st DCA 1983), the court acknowledged that the question of whether a person is properly classified an employee or an independent contractor often can not be answered by reference to “hard and fast” rules, but rather must be addressed on a case-by-case basis.

19. The Florida Supreme Court held that in determining the status of a working relationship, the agreement between the parties should be examined if there is one.  The agreement should be honored, unless other provisions of the agreement, or the actual practice of the parties, demonstrate that the agreement is not a valid indicator of the status of the working relationship.  Keith v. News & Sun Sentinel Co., 667 So.2d 167 (Fla. 1995).  The Petitioner submitted an Independent Contractor Agreement.  However, the document is not dated and is not signed by either party or by witnesses.  Section 90.952, Florida Statutes, provides that, “[e]xcept as otherwise provided by statute, an original writing, recording, or photograph is required in order to prove the contents of the writing, recording, or photograph.”  Thus, the written agreement is not competent evidence.
20. The Joined Party performed her services at the Petitioner's location during the Petitioner's hours of operation.  The Petitioner provided all equipment and supplies needed to perform the work.  The Joined Party did not have any expenses in connection with the work.  The Petitioner determined the amount to charge the customers and determined the amount to be paid to the Joined Party for performing the services.  The Joined Party was not allowed to have business cards or to distribute any written materials to the customers.  The Joined Party did not perform services for anyone other than the Petitioner's customers.  The Joined Party believed that she was not allowed to offer her services to the general public or to perform services for others.

21. The Petitioner determined the hours and days of work.  Although the Petitioner may have allowed some flexibility in the schedule, the Joined Party was warned that she could not question her work schedule, could not discuss the schedule with others, and that she was required to work whenever the Petitioner scheduled her to work.
22. The relationship of employer and employee requires control and direction by the employer over the actual conduct of the employee.  This exercise of control over the person as well as the performance of the work to the extent of prescribing the manner in which the work shall be executed and to the method and details by which the desired result is to be accomplished is the feature that distinguishes an independent contractor from a servant. Collins v. Federated Mutual Implement and Hardware Insurance Company, 247 So.2d 461, 463 (Fla. 4th DCA 1971); See also La Grande v. B. & L. Services, Inc., 432 So.2d 1364 (Fla. 1st DCA 1983).
23. Rule 60BB-2.035(7), Florida Administrative Code, provides that the burden of proof will be on the protesting party to establish by a preponderence of the evidence that the determination was in error.  The Petitioner has not met the required burden.  The Petitioner's only witness, a Spa Director, was not the Spa Director at the time that the Joined Party performed services for the Petitioner.  The Spa Director was hired for that position on August 19, 2008, and the Joined Party last performed services for the Petitioner in December 2007.  The witness did not hire the Joined Party and has no direct knowledge of the terms of hire or of the Joined Party's conditions of work.  Section 90.604, Florida Statutes, sets out the general requirement that a witness must have personal knowledge regarding the subject matter of his or her testimony.  Information or evidence received from other people and not witnessed firsthand is hearsay.  Hearsay evidence may be used for the purpose of supplementing or explaining other evidence, but it is not sufficient, in and of itself, to support a finding unless it would be admissible over objection in civil actions.  §120.57(1)(c), Fla. Statutes.

24. It is concluded that the services performed for the Petitioner by the Joined Party working as a massage therapist/facial specialist constitute insured employment.
Recommendation: It is recommended that the determination dated <January 27, 2009>, be <AFFIRMED>.

Respectfully submitted on <May 27, 2009>.
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