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	PETITIONER:
	

	Employer Account No. - <2878459>
	

	<SMITH & ASSOCIATES REAL ESTATE INC>
	

	<3801 W BAY TO BAY BLVD
TAMPA FL  33629>
	

	
	PROTEST OF LIABILITY

	
	DOCKET NO. <2009-27693L>

	RESPONDENT:
	

	State of Florida
	

	Agency for Workforce Innovation
	

	c/o Department of Revenue
	


O R D E R

This matter comes before me for final Agency Order.

Having fully considered the Special Deputy’s Recommended Order and the record of the case and in the absence of any exceptions to the Recommended Order, I adopt the Findings of Fact and Conclusions of Law as set forth therein. A copy of the Recommended Order is attached and incorporated in this Final Order.

In consideration thereof, it is ORDERED that the determination dated <January 22, 2009>, is <AFFIRMED>.

DONE and ORDERED at Tallahassee, Florida, this _______ day of <September, 2009>.
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	<TOM CLENDENNING>

	Director, Unemployment Compensation Services
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>
	

	<SMITH & ASSOCIATES REAL ESTATE INC
ROBERT GLASER>
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	PROTEST OF LIABILITY

	
	DOCKET NO. <2009-27693L    
>

	RESPONDENT:
	

	State of Florida
	

	Agency for Workforce Innovation
	

	c/o Department of Revenue
	


RECOMMENDED ORDER OF SPECIAL DEPUTY

TO:  
Director, Unemployment Compensation Services

Agency for Workforce Innovation

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest of the Respondent’s determination dated <January 22, 2009>.

After due notice to the parties, a telephone hearing was held on <May 11, 2009.  The Petitioner was represented by its attorney.  The Petitioner's president and a sales manager testified as witnesses for the Petitioner.  The Respondent was represented by a Department of Revenue Senior Tax Specialist.  A Tax Auditor testified as a witness.>
The record of the case, including the recording of the hearing and any exhibits submitted in evidence, is herewith transmitted. Proposed Findings of Fact and Conclusions of Law were received from the Petitioner.  Proposed findings of fact which are supported by competent evidence and are relevant and material to the issue are incorporated herein.  

Issue:  <Whether services performed for the Petitioner by the Joined Party and other individuals working as real estate sales agents constitute insured employment pursuant to Sections 443.036(19), 443.036(21); 443.1216, Florida Statutes, and if so, the effective date of the liability.>
Whether the Petitioner meets liability requirements for Florida unemployment compensation contributions, and if so, the effective date of liability, pursuant to Sections 443.036(19); 443.036(21), Florida Statutes.
Findings of Fact: 

1. The Petitioner is a corporation which was formed in 1969 to operate a real estate sales office.  The Petitioner's president is active in the operation of the business.  The Petitioner has clerical employees and also at least one salaried sales manager.  The Petitioner has contracted with an employee leasing company and the president, the clerical employees, and the sales manager perform services for the Petitioner as leased employees.

2. The Joined Party began working for the Petitioner in approximately July 2004 as a real estate sales associate.  The Petitioner considered the Joined Party and all other real estate sales associates to be independent contractors.

3. The Petitioner entered into a contract with a developer to sell condominium units for the developer.  On or about April 5, 2007, the Petitioner and the Joined Party entered into a written Salesperson Agreement for work to be performed by the Joined Party at the condominium development.  The Salesperson Agreement was not unique to the Joined Party.  The Petitioner entered into the same agreement with other salespersons.
4. The Agreement provides that the Petitioner will make available to the Joined Party all listings at the development with the exception of listings excluded by the developer.  The Agreement provides that the Petitioner will make available to the Joined Party, within limitations established solely by the Petitioner, office equipment, including a desk, telephone, copier, and stationery.  The Agreement prohibits the Joined Party from using on-site equipment for personal use, including but not limited to computers, printers, fax machines, and copiers.

5. The Agreement requires the Joined Party to use only real estate forms and documentation approved by the Petitioner and provides that advertising and press releases must be approved and placed solely by the Petitioner and the developer.  The Agreement prohibits the Joined Party from actively participating in any public hearing which involves the Petitioner or the Petitioner's clients without prior written approval of the Petitioner.  The Agreement requires the Joined Party to conduct business in a reputable manner and to conduct activities so as to maintain and increase the goodwill and reputation of the Petitioner.  The Agreement requires the Joined Party to conduct business in accordance with all state and local laws, codes, regulations, and ordinances.  

6. The Agreement requires the Joined Party to voluntarily join the local real estate board and to pay the initiation fees, dues, and any other costs of membership.  

7. The Agreement provides that the Joined Party should expect to be dedicated to the condominium project site for a minimum of one year during which time the Joined Party will work exclusively with the project within the sales period.  The Agreement provides that the Joined Party is allowed to participate in general real estate transactions only if the real estate transactions do not in any way interfere with the on-site work.

8. The Agreement provides that the Joined Party will receive an annual salary of $35,000.00 to be paid as 1099 earnings on a bi-monthly basis.  The Agreement provides that the Joined Party will also receive $213.75 per unit sold and will receive an additional $7500.00 after all closings occur.  The Agreement provides that the Petitioner has the right to terminate the Joined Party if the Joined Party does not meet the goals and expectations set for her by the Petitioner.  The Agreement provides that if the Joined Party received a draw, the draw is to be repaid regardless of termination or success of the project.
9. On or about August 22, 2007, the Petitioner amended the Salesperson Agreement.  The amended Agreement provides that the Petitioner will pay the Joined Party $475 per unit sold on June 21, 2007, and thereafter.  The amendment to the Agreement specifies that the commission due on the remaining units is subject to change if/when any additional salesperson(s)/sales manager is hired.  On or about October 7, 2007, the Petitioner again amended the Agreement.  Amendment #2 provides that the Petitioner will pay the Joined Party $316.67 per unit sold for contracts written on August 27, 2007, or thereafter.  Amendment #2 provides that the commission due on remaining units is subject to change if/when any additional salesperson(s) is hired.  Both of the amendments provide that all other terms of the Salesperson Agreement still apply.

10. While working for the Petitioner at the condominium project the Joined Party worked under the sales manager, a salaried employee leased through an employee leasing company.  The sales office had published office hours from 10 AM until 5 PM.  The Joined Party was the only person who worked at the sales office.  The Petitioner provided the Joined Party with a key to the office and the Joined Party was responsible for opening and closing the office.  The Joined Party did not lease the office from the Petitioner and did not pay the Petitioner for use of the office or the equipment and supplies.  The Joined Party had business cards listing her position as a sales associate for the Petitioner.

11. The sales manager held sales meetings each Monday with the Joined Party and with other sales associates who worked at another related development.  The purpose of the sales meetings was to review the sales, to discuss sales numbers, and to discuss prices.  Other than the sales meetings the sales manager spent very little time with the Joined Party.

12. The Petitioner provided training to the Joined Party and other sales associates.  The training consisted of an introduction to the development and understanding the floor plans.  Typically, the Petitioner assigned new sales agents to work with experienced agents for the purpose of training.  The Joined Party and the other sales agents attended sales seminars.  The sales agents paid for their attendance at some of the seminars and their attendance at other seminars was paid for them.
13. The Joined Party was responsible for qualifying prospective buyers and for taking the prospective buyers on tours of the condominium project.  Although the sales manager was rarely on the property the Joined Party was required to contact the sales manager regarding day-to-day issues.  If the Joined Party had a problem closing a sale it was the responsibility of the sales manager to step in and take over the sale.
14. As a licensed real estate sales associate the Joined Party could not work for more than one real estate broker at the same time.  The Joined Party was required to personally perform the work.  She could not hire someone else to perform any of the work for her. 

15. No taxes were withheld from the Joined Party's pay.  The Petitioner did not provide any fringe benefits such as health insurance, paid vacations, paid holidays, or retirement benefits.  

16. The Petitioner reported the Joined Party's 2007 earnings to the Internal Revenue Service on Form 1099-MISC as nonemployee compensation.

17. The Petitioner had the right to terminate the Joined Party and other sales associates at any time.  The sales associates also had the right to terminate the relationship at any time.  On or about February 29, 2008, the Joined Party notified the sales manager that she was leaving effective immediately to accept another position.

18. At the time the Joined Party terminated her services with the Petitioner, or at anytime thereafter, the Petitioner did not require the Joined Party to repay any draws which the Joined Party may have received.
Conclusions of Law: 

19. The initial issue which must be resolved in this case, whether services performed for the Petitioner constitute employment subject to the Florida Unemployment Compensation Law, is governed by Chapter 443, Florida Statutes.  Section 443.1216(1)(a)2., Florida Statutes, provides that employment subject to the chapter includes service performed by individuals under the usual common law rules applicable in determining an employer-employee relationship.

20. The Supreme Court of the United States held that the term "usual common law rules" is to be used in a generic sense to mean the "standards developed by the courts through the years of adjudication."  United States v. W.M. Webb, Inc., 397 U.S. 179 (1970). 
21. The Supreme Court of Florida adopted and approved the tests in 1 Restatement of Law, Agency 2d Section 220 (1958), for use to determine if an employment relationship exists. See Cantor v. Cochran, 184 So.2d 173 (Fla. 1966); Miami Herald Publishing Co. v. Kendall, 88 So.2d 276 (Fla. 1956); Mangarian v. Southern Fruit Distributors, 1 So.2d 858 (Fla. 1941); see also Kane Furniture Corp. v. R. Miranda, 506 So2d 1061 (Fla. 2d DCA 1987).  
22. Restatement of Law is a publication, prepared under the auspices of the American Law Institute, which explains the meaning of the law with regard to various court rulings.  The Restatement sets forth a nonexclusive list of factors that are to be considered when judging whether a relationship is an employment relationship or an independent contractor relationship. 

23. 1 Restatement of Law, Agency 2d Section 220 (1958) provides:

(1)
A servant is a person employed to perform services for another and who, in the performance of the services, is subject to the other's control or right of control.

(2)
The following matters of fact, among others, are to be considered:

(a)
the extent of control which, by the agreement, the business may exercise over the details of the work;

(b)
whether or not the one employed is engaged in a distinct occupation or business;

(c)
the kind of occupation, with reference to whether, in the locality, the work is usually done under the direction of the employer or by a specialist without supervision;

(d)
the skill required in the particular occupation;

(e)
whether the employer or the worker supplies the instrumentalities, tools, and the place of work for the person doing the work; 

(f)
the length of time for which the person is employed;

(g)
the method of payment, whether by the time or by the job;

(h)
whether or not the work is a part of the regular business of the employer;

(i)
whether or not the parties believe they are creating the relation of master and servant; 

(j)
whether the principal is or is not in business.

24. Comments in the Restatement explain that the word “servant” does not exclusively connote manual labor, and the word “employee” has largely replaced “servant” in statutes dealing with various aspects of the working relationship between two parties.

25. In Department of Health and Rehabilitative Services v. Department of Labor & Employment Security, 472 So.2d 1284 (Fla. 1st DCA 1985) the court confirmed that the factors listed in the Restatement are the proper factors to be considered in determining whether an employer-employee relationship exists.  However, in citing La Grande v. B&L Services, Inc., 432 So.2d 1364, 1366 (Fla. 1st DCA 1983), the court acknowledged that the question of whether a person is properly classified an employee or an independent contractor often can not be answered by reference to “hard and fast” rules, but rather must be addressed on a case-by-case basis.

26. The Florida Supreme Court held that in determining the status of a working relationship, the agreement between the parties should be examined if there is one.  The agreement should be honored, unless other provisions of the agreement, or the actual practice of the parties, demonstrate that the agreement is not a valid indicator of the status of the working relationship.  Keith v. News & Sun Sentinel Co., 667 So.2d 167 (Fla. 1995).  

27. The agreement between the parties, the Salesperson Agreement, does not contain any clause which provides that the Joined Party was engaged to perform services for the Petitioner as an independent contractor or as a subcontractor.  It merely states that the annual salary of $35,000.00 will be received by the Joined Party as 1099 earnings on a bi-monthly basis.  The term "1099 earnings" is not a term that is defined by the Agreement or by Chapter 443, Florida Statutes.  The Form 1099-MISC issued to the Joined Party by the Petitioner and submitted in evidence reveals that many different types of income may be reported to the Internal Revenue Service on Form 1099-MISC.  However, even if the term "1099 earnings" was intended to convey that the Joined Party was paid as an independent contractor, the courts have held that a statement in an agreement that the relationship is that of independent contractor is not dispositive of the issue. Lee v. American Family Assurance Co. 431 So.2d 249, 250 (Fla. 1st DCA 1983).  The Florida Supreme Court commented in Justice v. Belford Trucking Company, Inc., 272 So.2d 131 (Fla. 1972), "while the obvious purpose to be accomplished by this document was to evince an independent contractor status, such status depends not on the statements of the parties but upon all the circumstances of their dealings with each other.” 
28. The Petitioner's business is the sale of real estate.  The service performed for the Petitioner by the Joined Party, the sale of real estate, is the Petitioner's regular business.  The services performed by the Joined Party were an integral and necessary part of the Petitioner's business.  The Petitioner provided the place of work and all equipment and supplies which were needed for the Joined Party to perform the work.  By the Agreement the Petitioner controlled the Joined Party's use of the on-site equipment.

29. By the Agreement the Joined Party was required to work exclusively with the project and was expected to be "dedicated" to the site.  The Joined Party was prohibited from engaging in other real estate transactions unless the other transactions did not interfere with the on-site work.  The Joined Party was prohibited from advertising and from providing press releases.  The Joined Party was prohibited from participating in a public hearing without the Petitioner's written consent.  The Joined Party was required to contact the sales manager concerning day-to-day issues and the sales manager had the right to take over any sale if the Joined Party could not close the sale.  All of these facts reveal that the Joined Party worked under the Petitioner's direction and control.

30. The Joined Party performed services for the Petitioner as a real estate sales agent from July 2004 until February 2008.  Either party could terminate the relationship at any time.  The Agreement of April 5, 2007 specifically provides that the Petitioner had the right to terminate the Joined Party if the Joined Party failed to meet the goals and expectations set for her by the Petitioner.  These facts reveal the existence of an at-will relationship of relative permanence.  In Cantor v. Cochran, 184 So.2d 173 (Fla. 1966), the court in quoting 1 Larson, Workmens' Compensation Law, Section 44.35 stated: "The power to fire is the power to control. The absolute right to terminate the relationship without liability is not consistent with the concept of independent contractor, under which the contractor should have the legal right to complete the project contracted for and to treat any attempt to prevent completion as a breach of contract.”

31. The Petitioner agreed to pay the Joined Party an annual salary of $35,000.00 plus a commission for each unit which the Joined Party sold.  A large portion of the earnings, the salary, was based on time worked rather than on production.  The Petitioner determined the amount of the annual salary and determined the amount of commission to be paid for each sale.  
32. The "extent of control" referred to in Restatement Section 220(2)(a), supra, has been recognized as the most important factor in determining whether a person is an independent contractor or an employee.  Employees and independent contractors are both subject to some control by the person or entity hiring them.  The extent of control exercised over the details of the work turns on whether the control is focused on the result to be obtained or extends to the means to be used.  A control directed toward means is necessarily more extensive than a control directed towards results.  Thus, the mere control of results points to an independent contractor relationship; the control of means points to an employment relationship.  Furthermore, the relevant issue is "the extent of control which, by the agreement, the master may exercise over the details of the work."  Thus, it is the right of control, not actual control or actual interference with the work, which is significant in distinguishing between an independent contractor and an employee.  Harper ex rel. Daley v. Toler, 884 So.2d 1124 (Fla. 2nd DCA 2004).
33. The facts of the instant case reveal that the Joined Party performed services for the Petitioner as a real estate sales agent and that the Petitioner had the right, by the Agreement, to control the Joined Party as to the means used to perform the work.  The Petitioner exercised control over what work was performed, where it was performed, and when it was performed.  Thus, the Joined Party was an employee of the Petitioner rather than an independent contractor.  
34. The evidence supports a conclusion that prior to April 5, 2007, the Joined Party was a commissioned real estate sales agent.  Beginning with the signing of the Salesperson Agreement on April 5, 2007, the Joined Party was paid an annual salary plus commission.  

35. Section 443.036(21), Florida Statutes, defines "Employment" to mean a service subject to the chapter under s. 443.1216 which is performed by an employee for the person employing him or her.  

36. 443.1216, Florida Statutes, enumerates the conditions under which employment as defined in s. 443.036 is subject to the chapter and the conditions under which the employment is exempt from coverage under the law.  443.1216(13)(n), Florida Statutes, provides that service performed by an individual for a person as a real estate salesperson or agent is exempt from coverage under the law if all of the service is performed for remuneration solely by way of commission.
37. The Salesperson Agreement provides that the Joined Party will receive an annual salary of $35,000.00.  The salary was paid on a bi-monthly basis and it was not shown that the salary was contingent on the Joined Party's sales.  The Agreement provides that the Joined Party will also receive a commission per unit sold.  The Agreement provides that the commission is in addition to the bi-monthly salary.  Nothing in the Agreement indicates that the salary was a draw against future commissions or that the Joined Party was required to repay any portion of the salary.  The Agreement states that the Joined Party will receive the annual salary but only addresses the possibility that a draw might be paid to the Joined Party.

38. The payment of a fixed sum to a real estate sales agent, or the payment of a draw that is not required to be repaid if it does not equal earned commissions, does not constitute remuneration solely by way of commission.  Realty Management Corporation v. Kemp, 380 So. 2d 1114 (1st DCA 1980).  Therefore, it is concluded that the Joined Party was not remunerated solely by way of commission.  The services performed by the Joined Party for the Petitioner are not exempt from coverage under the Florida Unemployment Compensation Law.

39. In the case of Richard T. Adams v. Department of Labor and Employment Security, 458 So. 2d 1161 (Fla. 1st DCA 1984), the Court determined the Department had authority to make a determination applicable not only to the worker whose unemployment benefit application initiated the investigation, but to all similarly situated workers. No evidence was adduced showing any difference between the employment conditions of the Joined Party and the other workers. The Court noted that Section 443.171(1), Florida Statutes, authorizes the Agency to administer the chapter; including the power and authority to require reports, make investigations, and take other action deemed necessary or suitable to that end.

40. It is concluded that the services performed for the Petitioner by the Joined Party and other individuals as real estate sales agents remunerated by means other than solely by way of commission constitute insured employment.

41. Section 443.1215, Florida States, provides:

(1) Each of the following employing units is an employer subject to this chapter: 

(a) An employing unit that: 

1. In a calendar quarter during the current or preceding calendar year paid wages of at least $1,500 for service in employment; or 

2. For any portion of a day in each of 20 different calendar weeks, regardless of whether the weeks were consecutive, during the current or the preceding calendar year, employed at least one individual in employment, irrespective of whether the same individual was in employment during each day. 

42. Although the majority of the Petitioner's employees are leased through an employee leasing company, the Petitioner may separately establish liability based on the remuneration paid directly to the Joined Party and other salaried real estate sales agents.  Based on the Joined Party's salary alone, the Petitioner paid wages of approximately $8,700 during the second calendar quarter 2007.  Since the Petitioner paid wages in excess of $1500 during a calendar quarter, the Petitioner has established liability for payment of unemployment compensation taxes.

43. The Petitioner submitted Proposed Findings of Fact and Conclusions of Law consisting of twenty proposed findings and nine proposed conclusions.  Some of the proposals require comment or rejection and are discussed below.

44. The Petitioner's proposed finding #5 is not supported by the evidence and is rejected.

45. The Petitioner's proposed finding of fact #12 is rejected.  The proposal is a recitation of the testimony of the president that the president considered the salary which was paid to the Joined Party to be a "stipend" and that the stipend was in the form of an advance against commission.  The testimony reveals that the president testified that he defines a stipend as "a form of earnings paid on a monthly basis".  The president later testified that he did not know if the Joined Party received any draws or whether the Joined Party repaid any draws which the Joined Party may have received.  The Agreement clearly identifies the payment as "an annual salary of $35,000.00" paid on a bi-monthly basis.

46. The Petitioner's proposed conclusion of law #5 states that nearly all of the factors require a conclusion that the Joined Party was an independent contractor.  The Petitioner's proposal is rejected.  The evidence supports a conclusion that nearly all of the Restatement factors point to an employment relationship.

47. The Petitioner's proposed conclusion of law #8 relies on Medical Cost Control and Management, Inc. v. Dougherty, O'Malley & Mills, P.A., 791 So. 2d 498 (Fla. 2d DCA 2001) in support of the Petitioner's position that use of the term "salary" is not determinative of whether independent contractor status exists.  The evidence reveals that the Agreement provides for payment of two distinct types of recompense, an annual salary of a fixed amount, and commissions earned for each sale.  The commissions were paid in addition to the payment of the salary.  The evidence does not show that the Joined Party was required to repay any part of the salary at any time during the term of the relationship or thereafter.  The evidence supports a conclusion that the payment of the salary was not solely by way of commission.  Thus, the Petitioner's proposal is rejected.  See Broward Builders Exchange v. Goehring, 231 So. 2d 513 (Fla. 1970), in which the court stated "While some jurisdictions have held that, at least in certain contexts, 'salary' and 'wages' are synonymous, the cases are legion in which a distinction is made between the two, in the following terms: Courts usually restrict the term 'wages' to sums paid as hire to domestic or menial servants and those employed in the various manual occupations. On the other hand, the term 'salary' usually has reference to the compensation of clerks, salesmen, bookkeepers, other employees of like class and performing like services and supervisory personnel and officers of corporations, as well as public officers. The word 'salary' imports a specific contract for a specific sum for a specified period of time, while 'wages' are compensation for services by the day or week.  The term 'wages' as distinct from 'salaries' has, especially in recent years, acquired a specific meaning. Webster defines 'salary' as follows: 'The recompense or consideration paid, or stipulated to be paid, to a person at regular intervals for services, especially to holders of official, executive, or clerical positions; fixed compensation regularly paid, as by the year, quarter, month or week; stipend - now often distinguished from wages.' Any wages are said to be, 'Pay given for labor, usually manual or mechanical, at short stated intervals, as distinguished from salaries or fees."
48. The Petitioner's proposed conclusion of law #9 relies on Kerper v. Department of Environmental Protection, 894 So. 2d 1066 (Fla. 5th DCA 2005), in support of the Petitioner's conclusion that the record does not contain competent, substantial evidence to support a finding of covered employment.  The Petitioner's proposal is rejected.  The Salesperson Agreement signed by the Petitioner and the Joined Party, which was admitted as evidence, contains substantial competent evidence to support the determination.  The Petitioner testified that the Agreement was not unique to the Joined Party.  The determination issued by the Department of Revenue holds that the Petitioner is liable for payment of unemployment compensation taxes for persons performing services for the Petitioner as real estate sales agents paid by means other than solely by way of commission.  Rule 60BB-2.035(7), Florida Administrative Code, provides that the burden of proof is on the protesting party to establish by a preponderance of the evidence that the determination was in error.  The Petitioner has not satisfied the requisite burden of proof.  

Recommendation: It is recommended that the determination dated January 22, 2009, holding that the services performed by real estate agents remunerated by means other than solely by way of commission constitute insured employment, be AFFIRMED.

<><>Respectfully submitted on <August 3, 2009>.
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