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	PETITIONER:
	

	Employer Account No. - <1468305>
	

	<NATIONWIDE REAL ESTATE SERVICES INC>
	

	<PO BOX 836060
MIAMI FL  33283-6060                                                                                                                                                                                                                                                          >
	

	
	

	
	PROTEST OF LIABILITY

	
	DOCKET NO. <2008-39374L>

	RESPONDENT:
	

	State of Florida
	

	<AGENCY FOR WORKFORCE INNOVATION>
	

	c/o Department of Revenue
	


ORDER

This matter comes before me for final Agency Order.

Having fully considered the record of the case and, in the absence of any exceptions to the Special Deputy’s Recommended Order, I hereby adopt the Recommended Order, a copy of which is attached and incorporated herein.

In consideration thereof, it is ORDERED that the Petitioner’s protest of the determination dated <April 19, 2008>, is dismissed.

DONE and ORDERED at Tallahassee, Florida, this ____ day of <November, 2009>.
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	<TOM CLENDENNING>

	Director, Unemployment Compensation Services

	<AGENCY FOR WORKFORCE INNOVATION>

	


<AGENCY FOR WORKFORCE INNOVATION>
<Unemployment Compensation Appeals>
<MSC 347 CALDWELL BUILDING
107 EAST MADISON STREET
TALLAHASSEE FL  32399-4143                                                                                                                                                                                                                                                          >
	PETITIONER:
	

	Employer Account No. - <1468305    
>
	

	<NATIONWIDE REAL ESTATE SERVICES INC>
	

	<PO BOX 836060
MIAMI FL  33283-6060                                                                                                                                                                                                                                                          >
	

	
	

	
	

	
	PROTEST OF LIABILITY

	
	DOCKET NO. <2008-39374L    
>

	RESPONDENT:
	

	State of Florida
	

	Agency for Workforce Innovation
	

	c/o Department of Revenue
	


RECOMMENDED ORDER OF SPECIAL DEPUTY

TO:  
Director, Unemployment Compensation Services

Agency for Workforce Innovation

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest of the Respondent’s determination dated <April 19, 2008>.

After due notice to the parties, a telephone hearing was held on <September 3, 2009>.  The Petitioner did not appear.  The Respondent and the Joined Party appeared.

The record of the case, including the recording of the hearing and any exhibits submitted in evidence, is herewith transmitted. 

Issue:  <Whether services performed for the Petitioner by the Joined Party and other individuals constitute insured employment pursuant to Sections 443.036(19), 443.036(21); 443.1216, Florida Statutes, and if so, the effective date of the liability.>
TIMELINESS: Whether a request for rehearing was filed by a party entitled to notice of an adverse determination within fifteen days after mailing of the recommended order to the address of record or, in the absence of mailing, within fifteen days after delivery of the order, pursuant to Florida Administrative Code Rule 60BB-2.035(18).
NON-APPEARANCE: Whether there is good cause for proceeding with an additional hearing, pursuant to Florida Administrative Code Rule 60BB-2.035(18).
Findings of Fact: 

1. On October 31, 2008, Special Deputy Magnus Hines III issued a Recommended Order of Dismissal due to the Petitioner's failure to appear at a hearing scheduled for October 16, 2008.

2. The Petitioner requested reopening of the case and the Recommended Oder of Dismissal was rescinded.

3. A telephone hearing was held on March 3, 2009.  The Petitioner appeared.

4. Special Deputy Magnus Hines III issued a Recommended Order of Dismissal on May 12, 2009, reinstating the October 31, 2008, Recommended Order of Dismissal.  

5. On June 25, 2009, the Director of the Agency for Workforce Innovation remanded the case for a hearing to correct procedural errors. 

6. After due notice to the parties a telephone hearing was scheduled to be held on September 3, 2009.

7. The Petitioner failed to appear at the September 3, 2009, hearing.  No request for continuance or other correspondence was received.

Conclusions of Law: 

8. Rule 60BB-2.035(18), Florida Administrative Code, provides:

Request to Re-Open Proceedings.  Upon written request of the Petitioner or upon the special deputy’s own motion, the special deputy will for good cause rescind a Recommended Order to dismiss the case and reopen the proceedings.  Upon written request of the Respondent or Joined Party, or upon the special deputy’s own motion, the special deputy may for good cause rescind a Recommended Order and reopen the proceedings if the party did not appear at the most recently scheduled hearing and the special deputy entered a recommendation adverse to the party.  The special deputy will have the authority to reopen an appeal under this rule provided that the request is filed or motion entered within the time limit permitted to file exceptions to the Recommended Order.  A threshold issue to be decided at any hearing held to consider allowing the entry of evidence on the merits of a case will be whether good cause exists for a party’s failure to attend the previous hearing.  If good cause is found, the special deputy will proceed on the merits of the case.  If good cause is not found, the Recommended Order will be reinstated.
9. Since the Petitioner did not appear at the September 3, 2009, hearing to present additional evidence as directed by the Remand Order, the Recommended Order of Dismissal dated May 12, 2009, is reinstated.
Recommendation: It is recommended that the Recommended Order of Dismissal dated May 12, 2009, be reinstated.  It is recommended that the Petitioner's appeal of the April 19, 2008, determination be dismissed.<><>
Respectfully submitted on <September 8, 2009>.
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	<R. O. SMITH>, Special Deputy

	
	Office of Appeals


<AGENCY FOR WORKFORCE INNOVATION>
TALLAHASSEE, FLORIDA

	PETITIONER:
	

	Employer Account No. - <1468305>
	

	<NATIONWIDE REAL ESTATE SERVICES INC>
	

	<PO BOX 836060
MIAMI FL  33283-6060                                                                                                                                                                                                                                                          >
	

	
	

	
	PROTEST OF LIABILITY

	
	DOCKET NO. <2008-39374L>

	RESPONDENT:
	

	State of Florida
	

	<AGENCY FOR WORKFORCE INNOVATION>
	

	c/o Department of Revenue
	


REMAND ORDER
This matter comes before me for final Agency Order.

The issue before me is whether a request for rehearing was filed by a party entitled to notice of an adverse determination within fifteen days after mailing of the recommended order to the address of record or, in the absence of mailing, within fifteen days after delivery of the order, pursuant to Florida Administrative Code Rule 60BB-2.035(18).
A complete review of the record establishes that procedural error requires remanding of the case.  Specifically, the Special Deputy did not give the Joined Party’s representative an opportunity to cross-examine the Petitioner.  The Special Deputy did not give the Petitioner an opportunity to respond to the Joined Party’s representative’s questioning.   Since the Petitioner’s testimony was not subject to cross-examination by the Joined Party, the parties are warned that the testimony of the witnesses not subject to cross-examination at prior hearings will most likely be rejected as incompetent, and as such given no consideration if the witnesses are not available during subsequent hearings.  The case is remanded to correct procedural errors as described in this paragraph.  

In consideration thereof, it is ORDERED that the case is remanded for a new hearing.  Upon the conclusion of the hearing, the Special Deputy will issue another Recommended Order based only on the new case record.  

DONE and ORDERED at Tallahassee, Florida, this _____ day of <July, 2009>.
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	<TOM CLENDENNING >
Director, Unemployment Compensation Services

<AGENCY FOR WORKFORCE INNOVATION>


Copies mailed to:

Petitioner

DOR Protest Coordinator

Joined Party:

	<
ARACELY PEREZ                      
3245 NE 184TH STREET #13110
AVENTURA FL  33160
>
<>

	<
DEPARTMENT OF REVENUE    
ATTN: DENNIS FINKEY - BUILDING G
5050 WEST TENNESSEE STREET
TALLAHASSEE FL  32399-0100                                                                                                                                                                                                                                                          
DOR BLOCKED CLAIMS UNIT  
ATTENTION MYRA MCKOWN
P O BOX 6417
TALLAHASSEE FL  32314-6417                                                                                                                                                                                                                                                          
>


<AGENCY FOR WORKFORCE INNOVATION>
<Office of Appeals>
<MSC 347 CALDWELL BUILDING
107 EAST MADISON STREET
TALLAHASSEE FL  32399-4143                                                                                                                                                                                                                                                          >
	PETITIONER:
	

	Employer Account No. - <1468305>
	

	<NATIONWIDE REAL ESTATE SERVICES INC>
	

	<PO BOX 836060
MIAMI FL  33283-6060                                                                                                                                                                                                                                                          >
	

	
	

	
	

	
	PROTEST OF LIABILITY

	
	DOCKET NO. <2008-39374L>

	RESPONDENT:
	

	State of Florida
	

	<AGENCY FOR WORKFORCE INNOVATION>
	

	c/o Department of Revenue
	


RECOMMENDED ORDER OF SPECIAL DEPUTY

TO:  
Director, Unemployment Compensation Services


Agency for Workforce Innovation

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest to a determination of the Respondent dated April 19, 2008, which held that individuals providing services as brokers assistants were the Petitioner’s employees. 

The record of the case is herewith transmitted.
Issue: Whether a request for rehearing was filed by a party entitled to notice of an adverse determination within fifteen days after mailing of the recommended order to the address of record or, in the absence of mailing, within fifteen days after delivery of the order, pursuant to Florida Administrative Code Rule 60BB-2.035(18).

Findings of Fact: On October 16, 2009 a hearing was scheduled.  Both parties were provided notice of the hearing, the Petitioner did not appear, and the appeal was dismissed.  The Dismissal was issued on October 31, 2009. The Petitioner’s request for a new hearing was not received by the Agency until November 21, 2009. 

Conclusions of Law: 
Rule 60BB-2.035(18) Florida Administrative Code, provides:

Request to Re-Open Proceedings.  Upon written request of the Petitioner or upon the special deputy’s own motion, the special deputy will for good cause rescind a Recommended Order to dismiss the case and reopen the proceedings.  Upon written request of the Respondent or Joined Party, or upon the special deputy’s own motion, the special deputy may for good cause rescind a Recommended Order and reopen the proceedings if the party did not appear at the most recently scheduled hearing and the special deputy entered a recommendation adverse to the party.  The special deputy will have the authority to reopen an appeal under this rule provided that the request is filed or motion entered within the time limit permitted to file exceptions to the Recommended Order.  A threshold issue to be decided at any hearing held to consider allowing the entry of evidence on the merits of a case will be whether good cause exists for a party’s failure to attend the previous hearing.  If good cause is found, the special deputy will proceed on the merits of the case.  If good cause is not found, the Recommended Order will be reinstated.    
The evidence in this case reflects that the Recommended Order was mailed to the Petitioner at its last-known address on October 31, 2009. The Petitioner did not protest this Recommended Dismissal until November 21, 2008. The protest was not filed within the allowable time limit, and the determination is thus final.

Recommendation: It is recommended that the Petitioner’s request for rehearing be dismissed due to lack of jurisdiction. The Special Deputy’s Dismissal is reinstated. 

Respectfully submitted on May 11, 2009.
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	<MAGNUS HINES III>, Special Deputy

	<AGENCY FOR WORKFORCE INNOVATION>

	<Office of Appeals>


<AGENCY FOR WORKFORCE INNOVATION>
<Office of Appeals>
<MSC 347 CALDWELL BUILDING
107 EAST MADISON STREET
TALLAHASSEE FL  32399-4143                                                                                                                                                                                                                                                          >
	PETITIONER:
	

	Employer Account No. – <1468305>
	

	<NATIONWIDE REAL ESTATE SERVICES INC>
	

	<11632 N KENDALL DR
MIAMI FL  33176>
	

	
	

	
	

	
	PROTEST OF LIABILITY

	
	DOCKET NO. <2008-39374L>

	RESPONDENT:
	

	State of Florida
	

	Agency for Workforce Innovation
	

	c/o Department of Revenue
	


RECOMMENDED ORDER OF DISMISSAL

TO:  
Cynthia R. Lorenzo, Deputy Director


Agency for Workforce Innovation

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest of the Respondent’s determination dated <April 19, 2008>.

After due notice to the parties, a hearing was held on <October 16, 2008>. The Petitioner did not appear.

Since the Petitioner did not prosecute the appeal, this matter should be dismissed pursuant to Rule 60BB-2.035(17), Florida Administrative Code.

Respectfully submitted on the <31st> day of <October, 2008>.
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	<MAGNUS HINES III>, Special Deputy

	Office of Appeals 
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