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This matter comes before me for final Agency Order.

The issue before me is whether the Petitioner's corporate officers received remuneration for employment which constitutes wages, pursuant to Sections 443.036(21), (44), Florida Statutes; Rule 60BB-2.025, Florida Administrative Code.
As the result of a random audit conducted by the Department of Revenue,  an auditor determined that the Petitioner owed taxes due to a failure to report the wages of the Petitioner’s corporate officer.  The Petitioner filed a timely protest of the determination.  The Petitioner and Respondent participated in a telephone hearing before the Special Deputy on January 27, 2009.  The Petitioner was represented by its Certified Public Accountant, who appeared and also testified.  The Respondent was represented by a Department of Revenue Tax Audit Supervisor.  A Field Tax Auditor testified as a witness.  The Special Deputy issued a Recommended Order on January 27, 2009. 

The Special Deputy’s Findings of Fact recite as follows:

1. The Petitioner is a subchapter S corporation which was formed in 1992 to conduct a marketing business.  During 2007 the corporation had only one corporate officer and 100% of the stock of the corporation was owned by the officer.  The Petitioner's business is operated from the home of the corporate officer.  The corporate officer is active in the operation of the business as well as one office employee who works from the home of the officer.

2. The Petitioner was randomly selected by the Department of Revenue for an audit of the Petitioner's books and records for the tax year 2007 to ensure compliance with the Florida Unemployment Compensation Law.  The audit was performed by a Department of Revenue Field Tax Auditor at the location of the Petitioner's Certified Public Accountant.

3. The Field Tax Auditor found the books and records to be in very good order.  The wages paid to the office employee were correctly reported.  Although no salary was paid to the corporate officer, the Petitioner provided health insurance benefits to the corporate officer.  The health insurance premiums for the corporate officer were paid by the Petitioner and were deducted from the total income of the business.  After deducting the health insurance premiums and other business expenses from the income of the business, the Petitioner realized an ordinary business income of $53,070.  The Petitioner's ordinary income was retained by the Petitioner as undistributed taxable income of the corporate officer.  The corporate officer reported the retained earnings as taxable income on the corporate officer's personal income tax return for 2007.

4. The Petitioner did not report any portion of the undistributed taxable income as wages of the officer.  The Field Tax Auditor concluded that a portion of the Petitioner's undistributed income, $7,000, was wages attributable to the services performed for the Petitioner by the active corporate officer.

Based on these Findings of Fact, the Special Deputy recommended that the determination be affirmed.  The Petitioner’s exceptions to the Recommended Order of the Special Deputy were received by mail postmarked February 9, 2009.  Counter exceptions were not received from the Respondent. 

With respect to the recommended order, Section 120.57(1)(l), Florida Statutes, provides:

The agency may adopt the recommended order as the final order of the agency. The agency in its final order may reject or modify the conclusions of law over which it has substantive jurisdiction and interpretation of administrative rules over which it has substantive jurisdiction. When rejecting or modifying such conclusions of law or interpretation of administrative rule, the agency must state with particularity its reasons for rejecting or modifying such conclusion of law or interpretation of administrative rule and must make a finding that its substituted conclusion of law or interpretation of administrative rule is as or more reasonable than that which was rejected or modified. Rejection or modification of conclusions of law may not form the basis for rejection or modification of findings of fact.  The agency may not reject or modify the findings of fact unless the agency first determines from a review of the entire record, and states with particularity in the order, that the findings of fact were not based upon competent substantial evidence or that the proceedings on which the findings were based did not comply with essential requirements of law.

With respect to exceptions, Section 120.57(1)(k), Florida Statutes, provides, in pertinent part:

The agency shall allow each party 15 days in which to submit written exceptions to the recommended order. The final order shall include an explicit ruling on each exception, but an agency need not rule on an exception that does not clearly identify the disputed portion of the recommended order by page number or paragraph, that does not identify the legal basis for the exception, or that does not include appropriate and specific citations to the record.
Since all of the above criteria were not met, an explicit ruling is not required for each point raised by the Petitioner. Nevertheless, the exceptions are addressed below.  Additionally, the record of the case was carefully reviewed to determine whether the Special Deputy’s Findings of Fact were supported by the record, whether the proceedings complied with the substantial requirements of the law, and whether the Conclusions of Law reflect a reasonable application of the law to the facts. 

The Petitioner’s exceptions argue that its sole corporate officer did not receive wages  because the Petitioner did not make any distributions to the corporate officer.  The exceptions also distinguish Spicer Accounting, Inc. v. United States, 918 F.2d 90 (9th Cir. 1990).  This case was cited by the Special Deputy in Conclusion of Law #9 of the Recommended Order.  The Petitioner contends that, while Spicer Accounting involved a shareholder who paid himself dividends, the case at hand involves a corporate officer who received no compensation and was not actually paid in any form.   The Petitioner’s exceptions argue a different interpretation of the applicable law. 

The Special Deputy concluded in the Recommended Order that the determination of the Field Tax Auditor reflected a reasonable application of the law.  Section 443.1217(1) of the Florida Statutes  requires that the wages subject to the Florida Unemployment Law include all remuneration for employment, including commissions, bonuses, back pay awards, and the cash value of all remuneration paid in any medium other than cash.  Spicer Accounting provides that the “form of payment is immaterial, the only relevant factor being whether the payments were actually received as compensation for employment.”  Id. at 93.  Section 443.1217(2)(a) of the Florida Statutes also provides that the first $7,000 in wages paid to an individual by an employer for employment during a calendar year are not exempt for the purposes of determining an employer’s contributions.  A review of the record reveals that the Petitioner realized an ordinary business income of $53,070 that was retained by the Petitioner as undistributed taxable income and that the corporate officer reported the retained earnings as taxable income on his personal income tax return for 2007.  This undistributed taxable income is considered a form of payment to the corporate officer under existing law.

The law does not require the distribution of income in order for the income to be attributable to the corporate officer.  While the Petitioner maintains that no wages were earned by the corporate officer because the taxable income was not distributed, subchapter S corporations are generally taxed at the shareholder level instead of the corporate level, and as a result of  this “‘pass-through system of taxation,’ the corporation’s income and losses become the individual shareholder’s income and losses.”   Maloof v. Comm’r, 456 F.3d 645, 647 (6th Cir. 2006).  In this way, the profits of a subchapter S corporation constitute the income of the taxpayer.  United States v. Nathan, 536 F.2d 988, 990 (2d Cir. N.Y. 1976).  Since the Petitioner retained undistributed taxable income and the corporate officer reported the retained earnings as taxable income on his personal income tax return, it is reasonable to conclude that the corporate officer received wages for services he performed for the Petitioner.

The Field Tax Auditor’s ultimate conclusion that $7,000 of the Petitioner’s undistributed income in 2007 was wages attributable to the services performed for the Petitioner by the active corporate officer reflects a reasonable application of the law to the facts.  The Special Deputy’s conclusion that the Field Tax Auditor’s determination reflected a reasonable application of the law is adopted.  The Petitioner’s exceptions are respectfully rejected.
A review of the record reveals that the Findings of Fact contained in the Recommended Order are based on competent, substantial evidence and that the proceedings on which the findings were based complied with the essential requirements of the law. The Special Deputy’s findings are thus adopted in this order. The Special Deputy’s recommended Conclusions of Law reflect a reasonable application of the law to the facts and are also adopted.  

Having considered the record of this case, the Recommended Order of the Special Deputy, and the exceptions filed by the Petitioner, I hereby adopt the Findings of Fact and Conclusions of Law of the Special Deputy as set forth in the Recommended Order.

Therefore, it is ORDERED that the determination dated <October 16, 2008, >is <AFFIRMED>.

DONE and ORDERED at Tallahassee, Florida, this _____ day of July, 2009.
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____________________________

<TOM CLENDENNING>, 
Director, Unemployment Compensation Services <AGENCY FOR WORKFORCE INNOVATION>
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This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest of the Respondent’s determination dated <October 16, 2008>.

After due notice to the parties, a telephone hearing was held on <January 27, 2009>.  The Petitioner, represented by its Certified Public Accountant, appeared and testified.  The Respondent was represented by a Department of Revenue Tax Audit Supervisor.  A Field Tax Auditor testified as a witness.

The record of the case, including the recording of the hearing and any exhibits submitted in evidence, is herewith transmitted. Proposed Findings of Fact and Conclusions of Law were not received.

Issue:  <Whether the Petitioner's corporate officers received remuneration for employment which constitutes wages, pursuant to Sections 443.036(21), (44), Florida Statutes; Rule 60BB-2.025, Florida Administrative Code.>
Findings of Fact: 

5. The Petitioner is a subchapter S corporation which was formed in 1992 to conduct a marketing business.  During 2007 the corporation had only one corporate officer and 100% of the stock of the corporation was owned by the officer.  The Petitioner's business is operated from the home of the corporate officer.  The corporate officer is active in the operation of the business as well as one office employee who works from the home of the officer.

6. The Petitioner was randomly selected by the Department of Revenue for an audit of the Petitioner's books and records for the tax year 2007 to ensure compliance with the Florida Unemployment Compensation Law.  The audit was performed by a Department of Revenue Field Tax Auditor at the location of the Petitioner's Certified Public Accountant.

7. The Field Tax Auditor found the books and records to be in very good order.  The wages paid to the office employee were correctly reported.  Although no salary was paid to the corporate officer, the Petitioner provided health insurance benefits to the corporate officer.  The health insurance premiums for the corporate officer were paid by the Petitioner and were deducted from the total income of the business.  After deducting the health insurance premiums and other business expenses from the income of the business, the Petitioner realized an ordinary business income of $53,070.  The Petitioner's ordinary income was retained by the Petitioner as undistributed taxable income of the corporate officer.  The corporate officer reported the retained earnings as taxable income on the corporate officer's personal income tax return for 2007.

8. The Petitioner did not report any portion of the undistributed taxable income as wages of the officer.  The Field Tax Auditor concluded that a portion of the Petitioner's undistributed income, $7,000, was wages attributable to the services performed for the Petitioner by the active corporate officer.

Conclusions of Law: 

9. Section 443.036(20)(c), Florida Statutes provides that a person who is an officer of a corporation, or a member of a limited liability company classified as a corporation for federal income tax purposes, and who performs services for the corporation or limited liability company in this state, regardless of whether those services are continuous, is deemed an employee of the corporation or the limited liability company during all of each week of his or her tenure of office, regardless of whether he or she is compensated for those services. Services are presumed to be rendered for the corporation in cases in which the officer is compensated by means other than dividends upon shares of stock of the corporation owned by him or her. 
10. Section 443.1216, Florida Statutes provides that employment includes a service performed by an officer of a corporation.  

11. The facts presented in this case reveal that the corporate officer performed services for the Petitioner during 2007.  Therefore, the corporate officer is a statutory employee of the Petitioner.

12. Section 443.1217, Florida Statutes provides that the wages subject to the Florida Unemployment Law include all remuneration for employment, including commissions, bonuses, back pay awards, and the cash value of all remuneration paid in any medium other than cash.

13. In Spicer Accounting, Inc. v. United States, 918 F.2d 90 (9th Cir. 1990), the court determined that dividends paid by an S corporation to a shareholder, who was also an officer of the corporation and the only individual performing services for the business, were wages subject to federal employment taxes, including federal unemployment compensation taxes. The court relied upon federal regulations which provide that the “form of payment is immaterial, the only relevant factor being whether the payments were actually received as compensation for employment.”

14. Florida Administrative Code 60BB-2.035(7), Florida Administrative Code, provides that the burden of proof will be on the protesting party to show by a preponderance of the evidence that the determination was in error.
15. The determination of the Field Tax Auditor holding that $7,000 of the retained taxable earnings of the corporation were wages for services performed by the sole corporate officer is a reasonable application of the law.  The Petitioner has not shown by a preponderance of the evidence that the determination is in error.

Recommendation: It is recommended that the determination dated <October 16, 2008>, be <AFFIRMED>.

Respectfully submitted on <January 27, 2009>.

[image: image2.png]



	
	

	
	<R. O. SMITH>, Special Deputy

	
	Office of Appeals


�








