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This matter comes before me for final Agency Order.
There are two issues addressed in this order.  The first issue is whether services performed for the Petitioner by the Joined Party and other individuals constitute insured employment pursuant to Sections 443.036(19), 443.036(21); 443.1216, Florida Statutes, and if so, the effective date of the liability.  The second issue is whether the Petitioner meets liability requirements for Florida unemployment compensation contributions, and if so, the effective date of liability, pursuant to Sections 443.036(19); 443.036(21), Florida Statutes.

The Joined Party filed an unemployment compensation claim in April 2008.  An initial determination held that the Joined Party earned insufficient wages in insured employment to qualify for benefits. The Joined Party advised the Agency that she worked for the Petitioner during the qualifying period and requested consideration of those earnings in the benefit calculation. As the result of the Joined Party’s request, the Department of Revenue conducted an investigation to determine whether work for the Petitioner was done as an employee or an independent contractor. If the Joined Party worked for the Petitioner as an employee, the Joined Party would qualify for unemployment benefits and the Petitioner would owe unemployment compensation taxes. On the other hand, if the Joined Party worked for the Petitioner as an independent contractor, she would remain ineligible for benefits and the Petitioner would not owe unemployment compensation taxes on the remuneration it paid to the Joined Party. Upon completing the investigation, an auditor at the Department of Revenue determined the services performed by the Joined Party were in insured employment. The Petitioner was required to pay unemployment compensation taxes on wages paid to the Joined Party. The Petitioner filed a timely protest of the determination. The claimant who requested the investigation was joined as a party because she had a direct interest in the outcome of the case. That is, if the determination is reversed, the Joined Party will once again be ineligible for benefits and must repay all benefits received. 

A hearing was held on January 6, 2009.  The Petitioner was represented by its president in the hearing.  The president and one witness appeared and testified on behalf of the Petitioner.  The Respondent, represented by a Revenue Administrator from the Department of Revenue, appeared and testified.  The Joined Party appeared and testified on her own behalf.  A Recommended Order was mailed to all parties on May 27, 2009.
The Special Deputy’s Findings of Fact recite as follows:
1. The Petitioner is a 501(c)(3) non-profit organization that provides after-school program services for at-risk girls since approximately 1997. The Joined Party began working for the Petitioner in July 2006 and ended on April 10, 2008. The President of the organization knew of the Joined Party and requested her to work for the company. The Joined Party was hired as an assistant director always considered an employee and the Petitioner has never disputed her status as an employee. The Petitioner considered the President, assistant director and administrative assistant to be employees. These individuals received W-2 Forms and had taxes withheld. 

2. In addition to the acknowledged employees, the Petitioner hired tutors to instruct the girls. These tutors, 3-4 in all, tutored girls two hours every week. The tutors had no certification requirements and were required to dress professionally. The Petitioner established hours for the tutors to come in based on the availability of the tutors and when they were needed by the Petitioner. The tutors were paid between $25.00 and $50.00 an hour, a rate set by the Petitioner. The Petitioner required the tutors to call in if they could not make a scheduled shift. The tutors received a bonus of $25.00 one year. The tutors did not receive health insurance or benefits and were free to tutor elsewhere. The tutors received a form 1099 for each year worked. 

3. The Petitioner hired a classroom instructor in 2005. The classroom instructor had to be present during the organization’s regular business hours. The classroom instructor had some certification requirements. The classroom instructor was required to call-in if she was not available for a shift. The classroom instructor was paid a salary of around $36,000 a year. The classroom instructors were paid once a month and offered a two week vacation. The classroom instructor used the Petitioner’s equipment. The classroom instructor was required to instruct the girls in the Petitioner’s facility. The classroom instructor received a Form 1099 for each year worked. 

4. The Petitioner hired an administrative assistant in January 2006. The administrative assistant is still working for the Petitioner and is a salaried employee. 

5. The Petitioner hires summer camp counselors every summer to assist the classroom instructor. The summer camp counselors provide snacks for the girls. The counselors work from 9:00 a.m. to 3:00 p.m. and work from the beginning of June until the middle of August each year. The counselors are paid by the hour and are paid once a month. The counselors are subject to discipline and are supervised by the classroom instructor or assistant director. The summer camp counselors are trained in a one day orientation usually provided by the assistant director. The camp counselors received no benefits or bonus pay. 
6.  The effective date of liability on the determination issued September 5, 2008 was January 1, 2007. In the period from January 1, 2006 until December 31, 2006, the Petitioner employed one administrative assistant for the entire year, one classroom instructor for the entire year, four tutors for the entire year, one President for the entire year and one assistant director beginning July 1, 2006
Based on these Findings of Fact, the Special Deputy recommended that the determination be affirmed.  The Petitioner’s exceptions to the Recommended Order of the Special Deputy were received by mail postmarked June 11, 2009.  Exceptions were not received from any other party. 

With respect to the recommended order, Section 120.57(1)(l), Florida Statutes, provides:

The agency may adopt the recommended order as the final order of the agency. The agency in its final order may reject or modify the conclusions of law over which it has substantive jurisdiction and interpretation of administrative rules over which it has substantive jurisdiction. When rejecting or modifying such conclusions of law or interpretation of administrative rule, the agency must state with particularity its reasons for rejecting or modifying such conclusion of law or interpretation of administrative rule and must make a finding that its substituted conclusion of law or interpretation of administrative rule is as or more reasonable than that which was rejected or modified. Rejection or modification of conclusions of law may not form the basis for rejection or modification of findings of fact.  The agency may not reject or modify the findings of fact unless the agency first determines from a review of the entire record, and states with particularity in the order, that the findings of fact were not based upon competent substantial evidence or that the proceedings on which the findings were based did not comply with essential requirements of law.

With respect to exceptions, Section 120.57(1)(k), Florida Statutes, provides, in pertinent part:

The agency shall allow each party 15 days in which to submit written exceptions to the recommended order. The final order shall include an explicit ruling on each exception, but an agency need not rule on an exception that does not clearly identify the disputed portion of the recommended order by page number or paragraph, that does not identify the legal basis for the exception, or that does not include appropriate and specific citations to the record.
Since all of the above criteria were not met, an explicit ruling is not required for each point raised by the Petitioner. Nevertheless, the exceptions are addressed below.  Additionally, the record of the case was carefully reviewed to determine whether the Special Deputy’s Findings of Fact and Conclusions of Law were supported by the record, whether the proceedings complied with the substantial requirements of the law, and whether the Conclusions of Law reflect a reasonable application of the law to the facts. 

The Petitioner’s exceptions, including the exceptions to Finding of Fact #2 and Conclusion of Law #9, propose alternative findings of fact or conclusions of law.  The agency may not reject or modify the findings of fact unless the agency first determines that the findings of fact were not based upon competent substantial evidence in the record.  The Special Deputy’s findings of fact are supported by competent evidence based upon a complete review of the record.  The Special Deputy’s conclusions of law reflect a reasonable application of law to the facts.  The Petitioner’s exceptions are respectfully rejected.

The Petitioner’s exceptions, including the exceptions to Finding of Fact #2 and Conclusion of Law #9, attempt to enter additional evidence that was not provided at the hearing and also request an additional hearing.  Rule 60BB-2.035(19)(a) of the Florida Administrative Code prohibits the acceptance of evidence after the hearing is closed.   Rule 60BB-2.035(19) of the Florida Administrative Code provides that only a party that failed to appear at the hearing may request re-opening of the proceedings.  The Petitioner’s request for the consideration of additional evidence is respectfully denied.  The Petitioner’s request for an additional hearing is also respectfully denied.  
Upon review of the record, it was determined that a portion of Conclusion of Law #10 must be modified because it is not supported by evidence in the record and does not reflect a reasonable application of the law.  The record reflects that the Special Deputy concluded in Conclusion of Law #9 that factors of control outweighed factors of independence in regards to the Petitioner’s relationships with the classroom instructors, summer camp counselors, and tutors.  The record also reflects that the Petitioner does not dispute that the administrative assistant worked for the Petitioner as an employee.  Conclusion of Law #9 is supported by competent substantial evidence in the record.  Based on the hearing record, it is reasonable to conclude that the Petitioner did not show that these workers were not employees.  Conclusion of Law #10 is amended to say:

Rule 60BB-2.035(7), Florida Administrative Code, provides that the burden of proof is on the protesting party to establish by a preponderance of the evidence that the determination was in error. The Petitioner failed to demonstrate by a preponderance of the evidence that the Joined Party and individuals performing services as administrative assistants, tutors, classroom instructors and summer camp counselors were not the Petitioner’s employees. In view of the evidence presented, it is concluded that the Petitioner failed to meet this burden. 

A review of the record reveals that the Findings of Fact contained in the Recommended Order are based on competent, substantial evidence and that the proceedings on which the findings were based complied with the essential requirements of the law. The Special Deputy’s findings are thus adopted in this order. The Special Deputy’s recommended Conclusions of Law reflect a reasonable application of the law to the facts and are also adopted as amended.  

Having considered the record of this case, the Recommended Order of the Special Deputy, and the exceptions filed by the Petitioner, I hereby adopt the Findings of Fact and Conclusions of Law of the Special Deputy as amended herein.  A copy of the Recommended Order is attached and incorporated in this Final Order.

Therefore, it is ORDERED that the determination dated <September 5, 2008>, is <AFFIRMED>.

DONE and ORDERED at Tallahassee, Florida, this _____ day of August, 2009.
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____________________________

<TOM CLENDENNING>, 
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RECOMMENDED ORDER OF SPECIAL DEPUTY

TO:  
Director, Unemployment Compensation Services

Agency for Workforce Innovation

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest of the Respondent’s determination dated <September 5, 2008>.

After due notice to the parties, a telephone hearing was held on <January 6, 2009>.  

The record of the case, including the recording of the hearing and any exhibits submitted in evidence, is herewith transmitted. Proposed Findings of Fact and Conclusions of Law were not received.

Issue:  <Whether services performed for the Petitioner by the Joined Party and other individuals constitute insured employment pursuant to Sections 443.036(19), 443.036(21); 443.1216, Florida Statutes, and if so, the effective date of the liability.>
Whether the Petitioner meets liability requirements for Florida unemployment compensation contributions, and if so, the effective date of liability, pursuant to Sections 443.036(19); 443.036(21), Florida Statutes.

Note:  At the hearing, the Petitioner did not dispute that the Joined Party was an employee in her position of assistant director, but disputes liability for coverage on the basis that it does not believe it meets the minimum standards for coverage, that is, that it had 4 employees, working for some portion of a day in each of 20 different weeks during the current or previous calendar year. The occupations at issue are: tutor, classroom instructor, administrative assistant, and summer camp counselor.
Findings of Fact:

7. The Petitioner is a 501(c)(3) non-profit organization that provides after-school program services for at-risk girls since approximately 1997. The Joined Party began working for the Petitioner in July 2006 and ended on April 10, 2008. The President of the organization knew of the Joined Party and requested her to work for the company. The Joined Party was hired as an assistant director always considered an employee and the Petitioner has never disputed her status as an employee. The Petitioner considered the President, assistant director and administrative assistant to be employees. These individuals received W-2 Forms and had taxes withheld. 

8. In addition to the acknowledged employees, the Petitioner hired tutors to instruct the girls. These tutors, 3-4 in all, tutored girls two hours every week. The tutors had no certification requirements and were required to dress professionally. The Petitioner established hours for the tutors to come in based on the availability of the tutors and when they were needed by the Petitioner. The tutors were paid between $25.00 and $50.00 an hour, a rate set by the Petitioner. The Petitioner required the tutors to call in if they could not make a scheduled shift. The tutors received a bonus of $25.00 one year. The tutors did not receive health insurance or benefits and were free to tutor elsewhere. The tutors received a form 1099 for each year worked. 

9. The Petitioner hired a classroom instructor in 2005. The classroom instructor had to be present during the organization’s regular business hours. The classroom instructor had some certification requirements. The classroom instructor was required to call-in if she was not available for a shift. The classroom instructor was paid a salary of around $36,000 a year. The classroom instructors were paid once a month and offered a two week vacation. The classroom instructor used the Petitioner’s equipment. The classroom instructor was required to instruct the girls in the Petitioner’s facility. The classroom instructor received a Form 1099 for each year worked. 

10. The Petitioner hired an administrative assistant in January 2006. The administrative assistant is still working for the Petitioner and is a salaried employee. 

11. The Petitioner hires summer camp counselors every summer to assist the classroom instructor. The summer camp counselors provide snacks for the girls. The counselors work from 9:00 a.m. to 3:00 p.m. and work from the beginning of June until the middle of August each year. The counselors are paid by the hour and are paid once a month. The counselors are subject to discipline and are supervised by the classroom instructor or assistant director. The summer camp counselors are trained in a one day orientation usually provided by the assistant director. The camp counselors received no benefits or bonus pay. 

6.   The effective date of liability on the determination issued September 5, 2008 was January 1, 2007. In the period from January 1, 2006 until December 31, 2006, the Petitioner employed one administrative assistant for the entire year, one classroom instructor for the entire year, four tutors for the entire year, one President for the entire year and one assistant director beginning July 1, 2006. 

 

Conclusions of Law: 

7.   Section 443.1215(1)(c), Florida Statutes, provides that an employing unit for which service in employment, as defined in s. 443.1216(3), is performed, is an employer subject to the Chapter.

8. Section 443.1216(3), Florida Statutes, provides: 

(3)  The employment subject to this chapter includes service performed by an individual in the employ of a religious, charitable, educational, or other organization, if: 

(a)  The service is excluded from the definition of "employment" in the Federal Unemployment Tax Act solely by reason of s. 3306(c)(8) of that act; and 

(b)  The organization had at least four individuals in employment for some portion of a day in each of 20 different weeks during the current or preceding calendar year, regardless of whether the weeks were consecutive and whether the individuals were employed at the same time. 

9. The fact that the Joined Party was employed as assistant director by the Petitioner is not in dispute. Additionally, the fact that the administrative assistant or President were employed by the Petitioner is not in  dispute The matter to be resolved is whether the Petitioner is an employer subject to the Unemployment Compensation Law, as set forth in s. 443.1216(3).  There is no conflict concerning the fact that the Petitioner had three compensated employees performing services in twenty weeks during the calendar year 2006.  The question to be resolved is whether the Petitioner is liable because four or more employees performed services in insured employment for any portion of a day within twenty weeks of a calendar year.  The classroom instructor, camp counselors and the tutors did not receive any benefits from the Petitioner and had to file their own taxes using a Form 1099, which are indicative of independent contractor relationships. However, significant factors of employment outweigh the factors of independence. The classroom instructor, camp counselors, and the tutors were supervised and subject to disciplinary action. The classroom instructor, counselors and the tutors had hours set by the Petitioner and were required to call in if they could not make a scheduled shift. The classroom instructor, counselors and the tutors work hours were set by the Petitioner. The summer camp counselors received training from the Petitioner.

10. Rule 60BB-2.035(7), Florida Administrative Code, provides that the burden of proof is on the protesting party to establish by a preponderance of the evidence that the determination was in error. The Petitioner failed to demonstrate by a preponderance of the evidence that the Joined Party and individuals performing services as administrative assistants, tutors, classroom instructors and summer camp counselors were the Petitioner’s employees. In view of the evidence presented, it is concluded that the Petitioner failed met this burden. 

11. Since 4 or more individuals performed insured work as employees for the Petitioner in 20 weeks during the current or preceding calendar year, the Petitioner meets the liability requirements for Florida Unemployment Compensation contributions, effective January 1, 2007. Individuals performing services as President, assistant director, classroom instructor, and tutor were employed by the Petitioner in covered employment during at least a part of twenty weeks during the preceding calendar year, or 2006. Accordingly, the Petitioner meets the liability requirements for Florida unemployment compensation contributions, effective January 1, 2007. 
Recommendation: It is recommended that the determination dated <September 5, 2008>, be <AFFIRMED>.

Respectfully submitted on <May 27, 2009>.
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