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AGENCY FOR WORKFORCE INNOVATION

OFFICE OF THE DEPUTY DIRECTOR

TALLAHASSEE, FLORIDA
	PETITIONER:
	

	Employer Account No. – 2747575


	

	RIGHT ON TIME APPRAISALS LLC
	

	ATTN PERSONNEL

5443 ADAMS MORGAN WAY

NEW PORT RICHEY  FL 34653


	

	
	PROTEST OF LIABILITY

	
	DOCKET NO. 2007-57227L

	RESPONDENT:
	

	State of Florida
	

	Agency for Workforce Innovation
	

	c/o Department of Revenue
	


O R D E R

This matter comes before me for final Agency Order.

The issue before me is whether the Joined Party and other workers in the same job classification as the Joined Party provided services to the Petitioner as employees or independent contractors. A review of the record establishes that the Findings of Fact in the Special Deputy’s Recommended Order were supported by competent evidence in the record and the Conclusions of Law reflect a reasonable application of the law to the facts, with one exception. At the hearing, the Petitioner and Respondent agreed that the Joined Party worked as an Appraiser Trainee, not an appraiser. The Joined Party did not participate in the hearing. Although the determination identified the class of workers as “appraisers,” the auditor who conducted the investigation and issued the determination testified that she investigated and intended her determination to cover appraiser trainees. The record was developed with respect to the job performed by the Joined Party and others who worked under the same terms and conditions as the Joined Party. Therefore, the workers at issue include the Joined Party and others who performed services for the Petitioner as Appraiser Trainees. The determination is modified to reflect that correction.

Having fully considered the Special Deputy’s Recommended Order and the record of the case, I adopt the Special Deputy’s Findings of Fact and Conclusions of Law regarding the Joined Party and Appraiser Trainees who performed services for the Petitioner. A copy of the Recommended Order is attached and, as modified, is incorporated in this Final Order.

In consideration thereof, it is ORDERED that the determination dated August 29, 2007, is modified to reflect that the class of workers at issue is comprised of the Joined Party and other Appraiser Trainees who worked for the Petitioner. The effective date of the determination is March 1, 2004. As modified, the determination is AFFIRMED.

DONE and ORDERED at Tallahassee, Florida, this _______ day of March, 2008.
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	Cynthia R. Lorenzo

	Deputy Director

	Agency for Workforce Innovation
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RECOMMENDED ORDER OF SPECIAL DEPUTY

TO:  
Cynthia R. Lorenzo, Deputy Director


Agency for Workforce Innovation

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest of the Respondent’s determination dated August 29, 2007.

After due notice to the parties, a telephone hearing was held on January 8, 2008. The Petitioner, represented by the president, appeared and testified. The Respondent was represented by a Department of Revenue Senior Tax Specialist. A Revenue Specialist III testified as a witness.

The record of the case, including the recording of the hearing and any exhibits submitted in evidence, is herewith transmitted. Proposed Findings of Fact and Conclusions of Law were not received.

Issue: Whether services performed for the Petitioner by the Joined Party and other individuals as appraisers constitute insured employment pursuant to Sections 443.036(19), 443.036(21); 443.1216, Florida Statutes, and if so, the effective date of the liability.

Findings of Fact: 

1. The Petitioner is a limited liability company which was formed in approximately March 2004 to conduct a residential real estate appraisal management company. The business is operated by its president, who is not a licensed real estate appraiser. Since the inception of the business, the appraisals have been performed by state-licensed or state-certified real estate appraisers and by registered trainee real estate appraisers engaged by the Petitioner. The trainees must work under the direct supervision of a state-certified real estate appraiser. The Petitioner’s business is operated from its business location in New Port Richey.

2. The Joined Party is a resident of the Naples area and was engaged by the Petitioner as a trainee real estate appraiser on or about September 26, 2006. The Petitioner’s president did not interview the Joined Party or hire the Joined Party. The Petitioner has managers who hire the appraisers and trainees. The president has never personally met the Joined Party but has spoken to him by telephone. 

3. The Petitioner provided the Joined Party with a Uniform Independent Contractor’s Agreement for his signature. The Uniform Independent Contractor’s Agreement was dated and signed September 26, 2006, and notarized September 28, 2006. The Petitioner uses the same Uniform Independent Contractor’s Agreement for state-certified real estate appraisers and trainee appraisers. The Petitioner’s president adapted the Agreement form from an agreement he obtained from another company.  
4. The Agreement states that the Joined Party “will act as an independent fee appraiser”, is deemed to be an independent contractor, is free to devote to his real estate appraisal business such portions of his entire time, energy, efforts, and skills as he sees fit, and that the only mandatory duties are those that are specifically set out by the Agreement. The president included the clause concerning mandatory duties because the appraisers are required to work in accordance with the Petitioner’s policies and procedures. The Agreement specifies that the appraiser recognizes that by execution of the Agreement, the appraiser becomes an integral part of the Petitioner’s system.

5. The Agreement states that the appraiser elects not to be covered under the Petitioner’s worker’s compensation insurance policy and waives claim to the right of action in common law or under any statute or other law to recover damages for any injuries sustained in the course of the independent contractor relationship.

6. The Agreement states that the Petitioner will pay the appraiser a flat fee or a percentage of the total fees of the real estate assignments performed and that the Petitioner will make available to the appraiser a central appraisal office, advertising, email communications, and office support personnel. The office support personnel will perform services including clearing of client stipulations, look-ups, accounting, and other administrative functions.  

7. A trainee may not perform appraisals without the direct supervision of a state-certified appraiser. The state-certified appraiser must check the appraisal and sign the appraisal. The Petitioner assigns a state-certified appraiser to directly supervise the trainee and the trainee receives only a portion of the flat fee or percentage for performing the appraisal. The remainder of the fee is split between the Petitioner and the state-certified appraiser.  

8. The Agreement states that the Petitioner will provide training and proprietary materials to trainee appraisers and that a state-certified appraiser will check and sign the work product of the trainee appraisers. Upon termination of the relationship and for a period of two years thereafter the trainee is prohibited from participating in any appraisal orders with any appraiser whose name appears on the same appraisal reports. The state-certified appraiser is prohibited from signing appraisals performed by the trainee following termination of the trainee’s relationship with the Petitioner. It is the Petitioner’s intent to prohibit the trainee and any appraiser assigned by the Petitioner to oversee the trainee’s work from having any relationship following termination of the relationship with the Petitioner.

9. By law, a trainee must work under the direct supervision of a state-certified appraiser. The clause in the Agreement stating that the Petitioner will provide the training is intended to mean that the Petitioner will teach the trainees how to perform the appraisals. 

10. The Agreement provides that residual income will be paid to the appraiser for providing the Petitioner with appraisal ordering clients. The residual income is paid for all appraisals ordered by the client. Per the agreement, the client becomes and remains the exclusive property of the Petitioner and the Petitioner may assign a different appraiser to perform the appraisals for the client. Upon termination of the relationship and for one year thereafter, the appraiser is prohibited from having any contact with, or performing any appraisal for, any client for which an appraisal was performed in the Petitioner’s name.

11. The Agreement provides that the relationship may be terminated by either party immediately at any time, with or without cause, upon written notice.

12. The Petitioner also provided the Joined Party with a document titled Policies and Procedures.  The Policies and Procedures contain, among other things, an ordering policy, payment policy, appointment setting policy, value shortfall policy, cancellation policy, trip charge policy, lookup policy, fee policy, and policy on recertifications and updates.

13. The Petitioner’s ordering policy provides that clients should order appraisals directly from the Petitioner’s office and that it is the Petitioner’s preference for clients to order appraisals through the Petitioner’s website. The Petitioner assigns orders to the appraisers. The policy provides that if a client orders an appraisal directly from an appraiser, the appraiser is to advise the client to order the appraisal directly from the Petitioner the next time.

14. The Petitioner’s payment policy provides that the Petitioner determines if the Petitioner will bill the client for services performed by the appraiser or whether the appraiser will collect the fee. If the appraiser is required to collect the fee from the client, the appraiser must use the Petitioner’s “appointment setting script” and obtain payment information, when possible, at the time the appointment is set.  

15. The Petitioner’s appointment setting policy provides that all of the Petitioner’s appraisers are to use the appointment setting script to set appointments with clients. The policy requires that the appraisers must contact the client on the same day that the Petitioner provides the order to the appraiser. Clients with whom the Petitioner has an exclusive relationship must be contacted first and within hours of receipt of the order. If an appraiser is not able to contact the client, the appraiser must call the client two times each day for two days. If no response is received from the client, the appraiser is to update the website showing that the client is unresponsive. The appraiser must set and update all appointment times on the website the day the appraiser receives the order. The Petitioner’s purpose in providing the appraisers with the appointment-setting script is for the appraisers to learn how to take control over the borrowers with the goal of setting the borrowers at ease within the first ten seconds. The appointment setting policy states “As we move you closer to your goal of 10-15 appraisals per week, you are going to need to know how to get the borrowers to set the appointments on your time tables. You will not be able to allow the borrower to tell you when the appointment is. In cases where you are responsible for collecting a fee, there is a correct way to ask for it. You should memorize it because it has worked well. Do not say ‘I need a check, or I need to collect.’ Instead, use the verbiage in the script.”

16. A value shortfall occurs when the appraiser discovers during the research stage that the range of value will be short of what the client is hoping for. The Petitioner’s value shortfall policy provides that the client must be notified of the shortfall in a specific manner and that the appraiser will never push value and will never bow to client pressure.

17. The Petitioner’s cancellation policy provides that an order is cancelled only when the client cancels the order. Until such time as an order is canceled by a client, the order is on “hold.” The appraisers are to review all orders on hold each day with a goal of changing them to active. The website orders must be updated daily and no orders may remain on hold status for more than two weeks. At the end of the two week period, the appraiser must call the client and read the Petitioner’s hold order phone call script to the client. The appraiser must then change the order status from “hold” to either “active” or “canceled.”

18. The Petitioner’s trip charge policy is for situations where an extra trip or an unnecessary trip is required. The policy provides that a trip charge is due when an order cancels at the door without advance notice, when the condition of the home is unreasonable, or when the underwriter asks for something unreasonable that was not the fault of the appraiser. The trip charge is 50% of the original fee. Trip charges are not due for taking extra photographs of comparable property because the Petitioner requires the appraisers to take pictures of four comparable properties for each job. 

19. Clerical workers in the Petitioner’s office do look-ups and the clerical workers sometimes report the estimated range of a property’s value. The Petitioner’s look-up policy prohibits the appraisers from doing look-ups or relying on the information obtained by the clerical workers. The appraisers are required to research the file from scratch.

20. The Petitioner’s fee policy provides that the standard fee is $350. However, if the property is over $500,000 in value, the Petitioner will apply a surcharge and the Petitioner will quote the fee to the client.

21. Recertifications refer to situations where an appraisal was performed, the borrower subsequently changes lenders, and requests that the name of the new mortgage company be listed in the report. The Petitioner’s policy on recertifications and updates prohibits recertifications. The policy includes a script that the appraisers are to use when informing the client that recertifications are not legal in Florida. The script includes an offer to do a new appraisal for a reduced fee. Updates involve checking and recertifying the value on an old appraisal. The policy provides that the appraisers will always do updates for an additional fee.

22. The Petitioner terminated the relationship with the Joined Party on or about January 31, 2007.

23. The Joined Party filed a claim for unemployment compensation benefits effective July 22, 2007. An investigation was issued to the Department of Revenue because there was no record that the Petitioner had reported the Joined Party’s earnings as wages and paid tax on the wages. That investigation was assigned to a Revenue Specialist with the Department of Revenue for completion. During the course of the investigation, a copy of a page from an unidentified publication was submitted to the Revenue Specialist. The copy appears to be a page from an Internal Revenue Service publication. Under the heading of Statutory Nonemployees the page reads “Licensed real estate agents. This category includes individuals engaged in appraisal activities for real estate sales if they earn income based on sales or other output.”

Conclusions of Law: 

24. The issue in this case, whether services performed for the Petitioner constitute employment subject to the Florida Unemployment Compensation Law, is governed by Chapter 443, Florida Statutes.  Section 443.1216(1)(a)2., Florida Statutes, provides that employment subject to the chapter includes service performed by individuals under the usual common law rules applicable in determining an employer-employee relationship.

25. The Supreme Court of the United States held that the term "usual common law rules" is to be used in a generic sense to mean the "standards developed by the courts through the years of adjudication."  United States v. W.M. Webb, Inc., 397 U.S. 179 (1970). 
26. The Supreme Court of Florida adopted and approved the tests in 1 Restatement of Law, Agency 2d Section 220 (1958), for use to determine if an employment relationship exists. See Cantor v. Cochran, 184 So.2d 173 (Fla. 1966); Miami Herald Publishing Co. v. Kendall, 88 So.2d 276 (Fla. 1956); Mangarian v. Southern Fruit Distributors, 1 So.2d 858 (Fla. 1941); see also Kane Furniture Corp. v. R. Miranda, 506 So2d 1061 (Fla. 2d DCA 1987).  
27. Restatement of Law is a publication, prepared under the auspices of the American Law Institute, which explains the meaning of the law with regard to various court rulings.  The Restatement sets forth a nonexclusive list of factors that are to be considered when judging whether a relationship is an employment relationship or an independent contractor relationship. 

28. 1 Restatement of Law, Agency 2d Section 220 (1958) provides:

(1)
A servant is a person employed to perform services for another and who, in the performance of the services, is subject to the other's control or right of control.

(2)
The following matters of fact, among others, are to be considered:

(a)
the extent of control which, by the agreement, the business may exercise over the details of the work;

(b)
whether or not the one employed is engaged in a distinct occupation or business;

(c)
the kind of occupation, with reference to whether, in the locality, the work is usually done under the direction of the employer or by a specialist without supervision;

(d)
the skill required in the particular occupation;

(e)
whether the employer or the worker supplies the instrumentalities, tools, and the place of work for the person doing the work; 

(f)
the length of time for which the person is employed;

(g)
the method of payment, whether by the time or by the job;

(h)
whether or not the work is a part of the regular business of the employer;

(i)
whether or not the parties believe they are creating the relation of master and servant; 

(j)
whether the principal is or is not in business.

29. Comments in the Restatement explain that the word “servant” does not exclusively connote manual labor, and the word “employee” has largely replaced “servant” in statutes dealing with various aspects of the working relationship between two parties.

30. In Department of Health and Rehabilitative Services v. Department of Labor & Employment Security, 472 So.2d 1284 (Fla. 1st DCA 1985) the court confirmed that the factors listed in the Restatement are the proper factors to be considered in determining whether an employer-employee relationship exists.  However, in citing La Grande v. B&L Services, Inc., 432 So.2d 1364, 1366 (Fla. 1st DCA 1983), the court acknowledged that the question of whether a person is properly classified an employee or an independent contractor often can not be answered by reference to “hard and fast” rules, but rather must be addressed on a case-by-case basis.  
31. Rule 60BB-2.035(7), Florida Administrative Code, provides that the burden of proof will be on the protesting party to establish by a preponderance of the evidence that the determination was in error.

32. The Petitioner’s only witness, the Petitioner’s president, was not the individual who engaged the Joined Party. Although the president may have created the Uniform Independent Contractor’s Agreement, the president did not interview, hire, or have direct contact with the Joined Party. The president’s testimony concerning the relationship with the Joined Party is hearsay. The best evidence concerning the nature of the relationship between the Petitioner and the appraisers is the Uniform Independent Contractor’s Agreement. 

33. The Uniform Independent Contractor’s Agreement refers to the existence of “mandatory duties.” The Petitioner’s president testified that the term mandatory duties refers to the requirement that the appraisers must perform the work in accordance with the Petitioner’s policies and procedures. The Petitioner’s written policies and procedures which are in evidence reveal that the appraisers are required to perform the work in a specified manner, even to the point of adhering to scripts created by the Petitioner. The policies and procedures establish that the Petitioner assigns the work to the appraisers and determines when and how the work is to be performed by the appraisers. The policies and procedures reveal that the Petitioner has the right to exercise substantial control over the appraisers and the means and manner of performing the work.

The Uniform Independent Contractor’s Agreement states that the appraiser will act as an independent fee appraiser, is deemed to be an independent contractor, and that the appraiser recognizes that upon execution of the Agreement the appraiser becomes an integral part of the Petitioner’s system. However, a statement in an agreement that the existing relationship is that of independent contractor is not dispositive of the issue. Lee v. American Family Assurance Co. 431 So.2d 249, 250 (Fla. 1st DCA 1983).  The Florida Supreme Court commented in Justice v. Belford Trucking Company, Inc., 272 

34. So.2d 131 (Fla. 1972), "while the obvious purpose to be accomplished by this document was to evince an independent contractor status, such status depends not on the statements of the parties but upon all the circumstances of their dealings with each other.”
35. Section 443.1216(13)(n), Florida Statutes, provides that service performed for a person by an individual as a real estate salesperson or agent, if all of the service performed by the individual for that person is performed for remuneration solely by way of commission, is exempt from coverage under the chapter. 
36. No evidence was presented to show that the Joined Party and the other trainees and appraisers perform services as real estate salespersons or agents. Although the appraisal activities of real estate salespersons or agents performed in connection with real estate sales activities are exempt from coverage under the law, there is no provision in Florida law to specifically exempt real estate appraisers who are not real estate salespersons or agents from coverage under the law. 
37. No competent evidence was presented to show that the determination issued by the Department is in error. Based on the evidence presented at the hearing it is concluded that that the Joined Party and other persons performing services for the Petitioner as appraisers are the Petitioner’s employees. The determination issued by the Department establishes a retroactive date of November 1, 2006. The Petitioner’s president testified that the inception date of the business was March 2004 and that the Petitioner has used the services of appraisers since the inception of the business. Based on that testimony it is concluded that the determination should be modified to reflect a retroactive date of March 1, 2004.
Recommendation: It is recommended that the retroactive date of the determination dated August 29, 2007, be modified to March 1, 2004. As modified it is recommended that the determination be AFFIRMED.

Respectfully submitted on February 5, 2008.
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