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	PETITIONER:
	

	Employer Account No. – 2758845

	

	PRIMERA LANGUAGES FOR BUSINESS LLC
	

	701 BRICKELL KEY BLVD APT 1211

MIAMI  FL 33131-2678
	

	
	PROTEST OF LIABILITY

	
	DOCKET NO. 2007-38182L

	RESPONDENT:
	

	State of Florida
	

	Agency for Workforce Innovation
	

	c/o Department of Revenue
	


O R D E R

This matter comes before me for final Agency Order.

Having fully considered the Special Deputy’s Recommended Order and the record of the case and in the absence of any exceptions to the Recommended Order, I adopt the Findings of Fact and Conclusions of Law as set forth therein. A copy of the Recommended Order is attached and incorporated in this Final Order.

In consideration thereof, it is ORDERED that the determinations dated May 15, 2007, are REVERSED.

DONE and ORDERED at Tallahassee, Florida, this _______ day of September, 2007.
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	Cynthia R. Lorenzo

	Deputy Director

	Agency for Workforce Innovation


	PETITIONER:
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	PRIMERA LANGUAGES FOR BUSINESS LLC
	

	701 BRICKELL KEY BLVD APT 1211
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	PROTEST OF LIABILITY

	
	DOCKET NO. 2007-38182L

	RESPONDENT:
	

	State of Florida
	

	Agency for Workforce Innovation
	

	c/o Department of Revenue
	


RECOMMENDED ORDER OF SPECIAL DEPUTY

TO:  
Cynthia R. Lorenzo, Deputy Director


Agency for Workforce Innovation

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest of the Respondent’s determination dated May 15, 2007.

After due notice to the parties, a telephone hearing was held on August 2, 2007. The Petitioner, represented by its Certified Public Accountant, appeared and testified. The Petitioner’s director testified as a witness.  The Respondent was represented by a Department of Revenue Tax Audit Supervisor.  An auditor testified as a witness.  The Joined Party appeared and testified.

The record of the case, including the recording of the hearing and any exhibits submitted in evidence, is herewith transmitted. Proposed Findings of Fact and Conclusions of Law were not submitted.

Issue: Whether services performed for the Petitioner by the Joined Party and other individuals as teachers constitute insured employment pursuant to Sections 443.036(19), 443.036(21); 443.1216, Florida Statutes.

Whether the Petitioner meets liability requirements for Florida unemployment compensation contributions pursuant to Sections 443.036(19); 443.036(21), Florida Statutes.

Findings of Fact: 

1. The Petitioner is a Delaware limited liability company. The company was formed in approximately 2002 to operate a language school in New York City. In 2005 the Petitioner expanded its school into Florida and registered with the Florida Department of State as a foreign limited liability company on January 18, 2006.

2. The majority of the Petitioner’s business is in New York, however, the Petitioner has not been determined liable for payment of state unemployment compensation taxes to New York and has not been determined liable for payment of federal unemployment compensation taxes.

3. The Petitioner has approximately ten to twelve teachers who perform services in Florida. The Petitioner has a team of individuals in New York who are involved in directing the Florida operation. An Academic Coordinator recruits instructors and deals with the Petitioner’s clients. Another individual is responsible for managing collections and processing payments to the instructors. Other individuals work to obtain new clients.  

4. The Joined Party, who is certified as a teacher in Puerto Rico, is fluent in Spanish and English. In approximately August 2006, she viewed the Petitioner’s internet website. The website advertised an opportunity to teach foreign languages while adhering to a flexible work schedule. The website listed the qualifications for teachers and the Joined Party submitted her application on-line. A few weeks later the Joined Party was contacted by the Petitioner and she was interviewed on August 23, 2006.

5. The Petitioner seeks individuals who enjoy teaching to teach their native foreign languages. In the interview, the Joined Party was asked about her education, employment history, and background. She was informed that instructors are paid $24 per hour of individual class or the equivalent of $18 per class unit. She was further informed that the minimum class length is 1.5 units and, therefore, the minimum payment for a class would be $36. The Joined Party was informed that the Petitioner normally reimburses the teachers for mileage from the teacher’s home to the class location; however, since the Joined Party would be assigned to teach a student near her home, the Joined Party would not be reimbursed for the mileage. The Joined Party was informed that she would be reimbursed for any other expenses in connection with the class. The Joined Party was informed that she was to act professionally and dress appropriately. She was informed what type of clothing the Petitioner considered appropriate and that she could not wear sandals. She was informed that it would not be a problem if she chose to work for other language schools as a teacher or have her own private students, but she was prohibited from soliciting the Petitioner’s students or clients for work as a teacher.

6. The Petitioner requires all teachers to sign a form entitled Instructors’ Responsibilities. That form sets forth the rate of pay, which is generally the same for all teachers. It further states that teachers are to submit timesheets on the 15th day of the month and on the last day of the month. Also, it states that teachers are to submit periodic student evaluations. The form does not state whether the teacher is an employee or an independent contractor. It does not state whether or not taxes will be withheld from the pay. 
7. The teachers are required to personally perform the work. They may not hire substitutes to teach for them.
8. The Joined Party was assigned to teach a student who was an employee of the Petitioner’s client, a hotel. The Joined Party and the student determined where the student would be taught and when he would be taught. The Petitioner does not provide classrooms for teaching the students. Generally, the teaching occurs either at the business locations of the Petitioner’s clients or in the homes of the students.

9. The Petitioner provides the textbooks and classrooms materials, however, the teachers are not required to use those materials. The teachers are free to create their own classroom materials or purchase alternate textbooks and classroom materials. If a teacher decides to purchase other textbooks, the teacher is reimbursed if the teacher obtains advance approval to make the purchase.

10. No training is provided to the teachers by the Petitioner and they are not told how to teach the students. The teachers use their own methods to teach students.

11. The timesheets which the teachers are required to submit on the 15th and on the last day of the month are entitled Signature Sheet. Those forms list the date of each lesson, the class length in 45 minute units, the student’s signature for each session, and the teacher’s signature. The teachers are paid based on the class units reported.

12. No taxes are withheld from the teachers’ pay. The teachers are not entitled to any fringe benefits such as health insurance, vacation pay, sick pay, or retirement benefits.

13. Either party may terminate the relationship at any time without incurring liability. The Petitioner requests that the teachers provide two weeks’ notice of their intent to terminate the relationship. The Joined Party last worked on or about November 14, 2006.

14. The Joined Party filed a claim for unemployment compensation benefits effective April 15, 2007. Her was based on her employment from January 1, 2006, through December 31, 2006. An investigation was conducted by the Department of Revenue because the Joined Party’s work for the Petitioner was not reflected on her wage transcript. On or before May 15, 2007, an auditor issued a determination holding that the Joined Party and other persons performing services for the Petitioner as teachers under the same terms and conditions are employees, retroactive to September 5, 2006. A second determination was issued by the Account Management Section of the Department of Revenue. That determination was also issued on or before May 15, 2007, and held that the Petitioner was liable for payment of Florida unemployment compensation taxes effective April 1, 2006. The Petitioner filed a protest by mail postmarked May 30, 2007.
Conclusions of Law: 

15. The issue in this case, whether services performed for the Petitioner constitute employment subject to the Florida Unemployment Compensation Law, is governed by Chapter 443, Florida Statutes. Section 443.1216(1)(a)2., Florida Statutes, provides that employment subject to the chapter includes service performed by individuals under the usual common law rules applicable in determining an employer-employee relationship.

16. The Supreme Court of the United States held that the term "usual common law rules" is to be used in a generic sense to mean the "standards developed by the courts through the years of adjudication."  United States v. W.M. Webb, Inc., 397 U.S. 179 (1970). 
17. The Supreme Court of Florida adopted and approved the tests in 1 Restatement of Law, Agency 2d Section 220 (1958), for use to determine if an employment relationship exists. See Cantor v. Cochran, 184 So.2d 173 (Fla. 1966); Miami Herald Publishing Co. v. Kendall, 88 So.2d 276 (Fla. 1956); Mangarian v. Southern Fruit Distributors, 1 So.2d 858 (Fla. 1941); see also Kane Furniture Corp. v. R. Miranda, 506 So2d 1061 (Fla. 2d DCA 1987).  
18. Restatement of Law is a publication, prepared under the auspices of the American Law Institute, which explains the meaning of the law with regard to various court rulings.  The Restatement sets forth a nonexclusive list of factors that are to be considered when judging whether a relationship is an employment relationship or an independent contractor relationship. 

19. 1 Restatement of Law, Agency 2d Section 220 (1958) provides:

(1)
A servant is a person employed to perform services for another and who, in the performance of the services, is subject to the other's control or right of control.

(2)
The following matters of fact, among others, are to be considered:

(a)
the extent of control which, by the agreement, the business may exercise over the details of the work;

(b)
whether or not the one employed is engaged in a distinct occupation or business;

(c)
the kind of occupation, with reference to whether, in the locality, the work is usually done under the direction of the employer or by a specialist without supervision;

(d)
the skill required in the particular occupation;

(e)
whether the employer or the worker supplies the instrumentalities, tools, and the place of work for the person doing the work; 

(f)
the length of time for which the person is employed;

(g)
the method of payment, whether by the time or by the job;

(h)
whether or not the work is a part of the regular business of the employer;

(i)
whether or not the parties believe they are creating the relation of master and servant; 

(j)
whether the principal is or is not in business.

20. Comments in the Restatement explain that the word “servant” does not exclusively connote manual labor, and the word “employee” has largely replaced “servant” in statutes dealing with various aspects of the working relationship between two parties.

21. In Department of Health and Rehabilitative Services v. Department of Labor & Employment Security, 472 So.2d 1284 (Fla. 1st DCA 1985) the court confirmed that the factors listed in the Restatement are the proper factors to be considered in determining whether an employer-employee relationship exists. However, in citing La Grande v. B&L Services, Inc., 432 So.2d 1364, 1366 (Fla. 1st DCA 1983), the court acknowledged that the question of whether a person is properly classified an employee or an independent contractor often can not be answered by reference to “hard and fast” rules, but rather must be addressed on a case-by-case basis. Thus, an analysis using the factors listed in the Restatement follows.

22. (a) the extent of control which, by the agreement, the business may exercise over the details of the work. The Florida Supreme Court held that in determining the status of a working relationship, the agreement between the parties should be examined if there is one. The agreement should be honored, unless other provisions of the agreement, or the actual practice of the parties, demonstrate that the agreement is not a valid indicator of the status of the working relationship. Keith v. News & Sun Sentinel Co., 667 So.2d 167 (Fla. 1995). The written agreement in this case, the form entitled Instructors’ Responsibilities does not indicate the nature of the relationship between the Petitioner and the teachers. Furthermore, the evidence concerning the verbal agreement which was created by the Joined Party’s interview does not establish whether the Joined Party was hired to be an employee of the Petitioner or an independent contractor. Thus, the actual practice of the parties must be examined to determine the nature of the relationship. 
23. (b) whether or not the one employed is engaged in a distinct occupation or business. Teacher is a distinct occupation. Teachers may work as employees or may be independent contractors. The distinction depends upon the amount of control exercised over the methods used to perform the work. In this case the Joined Party was free to use her own methods to perform the work. This factor points toward an independent relationship.

24. (c) the kind of occupation, with reference to whether, in the locality, the work is usually done under the direction of the employer or by a specialist without supervision. No evidence was adduced concerning how teaching is usually performed within the locality. However, the Joined Party worked without supervision. This factor indicates independence.
25. (d) the skill required in the particular occupation. The greater the skill or special knowledge required to perform the work, the more likely the relationship will be found to be one of independent contractor. Florida Gulf Coast Symphony v. Florida Department of Labor & Employment Sec., 386 So.2d 259 (Fla. 2d DCA 1980). The Petitioner seeks to hire professional teachers to teach their native language. Thus, the teachers possess substantial skill or special knowledge. This factor leans toward independence. 
26. (e) whether the employer or the worker supplies the instrumentalities, tools, and the place of work for the person doing the work. The teachers determine where to teach. The Petitioner does not supply classroom space but does supply the textbooks and other teaching materials. The teachers are not required to use the textbooks or teaching materials supplied by the Petitioner. The fact that the teachers are free to use their own materials and methods to teach is a strong indicator that the teachers are independent contractors.
27. (f) the length of time for which the person is employed. The Joined Party worked for a very brief period of time. No evidence was adduced concerning the longevity of the other teachers. Either party could terminate the relationship at any time without incurring liability. The at-will nature of the relationship tends to indicate an employment relationship.
28. (g) the method of payment, whether by the time or by the job. The teachers are paid by the job based on class units. No taxes are withheld from the pay and the teachers do not receive any fringe benefits normally associated with employment. This factor indicates that the teachers are paid as independent contractors. 
29. (h) whether or not the work is a part of the regular business of the employer. The Petitioner’s regular business activity is the teaching of foreign languages. The teachers perform that precise service for the Petitioner’s clients. This factor indicates employment.
30. (i) whether or not the parties believe they are creating the relation of master and servant. The evidence does not reveal the existence of any written or verbal agreement to establish that the parties intended to create an independent relationship. This factor indicates employment. 
31. (j) whether the principal is or is not in business.  The Petitioner is in business.

32. The above analysis reveals that some of the factors indicate an employment relationship and some indicate an independent relationship. However, the overall weight of the evidence reveals the existence of an independent relationship. The teachers determine when and where to teach the classes in conjunction with the student’s needs. However, the most persuasive evidence is that the teachers determine how to teach the students. This reveals that the Petitioner exercises little or no control over the manner in which the work is performed. The degree of control exercised by a business over a worker is the principal consideration in determining employment status. If the business is only concerned with the results and exerts no control over the manner of doing the work, then the worker is an independent contractor. United States Telephone Company v. Department of Labor and Employment Security, 410 So.2d 1002 (Fla. 3rd DCA 1982); Cosmo Personnel Agency of Ft. Lauderdale, Inc. v. Department of Labor and Employment Security, 407 So.2d 249 (Fla. 4th DCA 1981).

33. Based on the evidence presented in this case it is concluded that the teachers, including the Joined Party, perform services for the Petitioner as independent contractors and are not employees of the Petitioner within the meaning of the Unemployment Compensation Law.

34. The determination holding that the teachers are employees of the Petitioner bears an effective date of September 5, 2006, the Joined Party’s beginning date of work. However, a separate determination was issued on the same date holding the Petitioner liable for payment of unemployment compensation taxes effective April 1, 2006. Since the determination addressing the status of the teachers was retroactive to September 5, 2006, it appears that the second determination may have been based on other liability information. No evidence was presented to show the basis for the second determination.

35. Section 443.1215(1)(a), Florida Statutes, provides criteria for establishing tax liability and includes, in pertinent part:
Each of the following employing units is an employer subject to this chapter: 

An employing unit that: 

1.  In a calendar quarter during the current or preceding calendar year paid wages of at least $1,500 for service in employment; or 

2.  For any portion of a day in each of 20 different calendar weeks, regardless of whether the weeks were consecutive, during the current or the preceding calendar year, employed at least one individual in employment, irrespective of whether the same individual was in employment during each day. 

36. The record reflects that the teachers at issue are not employees of the Petitioner. No evidence supports a conclusion that the Petitioner had employment in Florida or paid wages to Florida employees. Therefore, the Petitioner is not liable for unemployment compensation contributions under Section 443.1215(1)(a), F.S. 

37. Section 443.1215(1)(g), F.S., provides that employers subject to the chapter include:

An employing unit that is not otherwise an employer subject to this chapter under this section: 

1.  For which, during the current or preceding calendar year, service is or was performed for which the employing unit is liable for any federal tax against which credit may be taken for contributions required to be paid into a state unemployment fund. 

2.  Which, as a condition for approval of this chapter for full tax credit against the tax imposed by the Federal Unemployment Tax Act, is required under the federal act to be an employer that is subject to this chapter. 

38. The record reflects that the Petitioner was not determined liable by any other state or for federal unemployment compensation taxes. Therefore, it is concluded that the Petitioner is not liable under Section 443.1215(1)(g), F.S. Accordingly, it is concluded that the Petitioner is not liable for payment of Florida unemployment compensation taxes through the date of the hearing.

39. The Respondent did not allege and the record did not reflect that the Petitioner met any other liability criteria set forth in Section 443.1215, F.S.
Recommendation: It is recommended that the determination dated May 15, 2007, holding that the persons performing services as teachers are employees, be REVERSED. It is recommended that the determination dated May 15, 2007, holding the Petitioner liable for payment of Florida unemployment compensation taxes effective April 1, 2006, be REVERSED.

Respectfully submitted on August 8, 2007.
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