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	PETITIONER:
	

	Employer Account No. – 


	

	SPINNER CONSTRUCTION INC
	

	ATTN SHAYLA SPINNER

5605 FLORIDA MINING BLVD STE 1

JACKSONVILLE  FL 32257-3240

	

	
	PROTEST OF LIABILITY

	
	DOCKET NO. 2007-22600R

	RESPONDENT:
	

	State of Florida
	

	Agency for Workforce Innovation
	

	c/o Department of Revenue
	


O R D E R

This matter comes before me for final Agency Order.

Having fully considered the Special Deputy’s Recommended Order and the record of the case and in the absence of any exceptions to the Recommended Order, I adopt the Findings of Fact and Conclusions of Law as set forth therein. A copy of the Recommended Order is attached and incorporated in this Final Order.

In consideration thereof, it is concluded that the Petitioner’s appeal was timely filed and ORDERED that the tax rate determination dated November 30, 2005, is REVERSED. The Respondent is directed to recompute the Petitioner’s 2006 and 2007 tax rates in the manner recommended by the Special Deputy.
DONE and ORDERED at Tallahassee, Florida, this _______ day of July, 2007.
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RECOMMENDED ORDER OF SPECIAL DEPUTY

TO:  
Cynthia R. Lorenzo, Deputy Director


Agency for Workforce Innovation

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest of the Respondent’s determination dated December 26, 2006.

After due notice to the parties, a telephone hearing was held on May 16, 2007. The Petitioner, represented by the business owner’s wife, appeared and testified. The Respondent, represented by a Department of Revenue Tax Specialist II, appeared and testified.

The record of the case, including the recording of the hearing and any exhibits submitted in evidence, is herewith transmitted. Proposed Findings of Fact and Conclusions of Law were not received.

Issues: Whether the Petitioner's tax rates were properly computed, pursuant to Section 443.131, Florida Statutes; Rules 60BB-2.026; 2.031, Florida Administrative Code.

Whether the Petitioner filed a timely protest pursuant to Sections 443.131(3)(i); 443.141(2); 443.1312(2), Florida Statutes; Rule 60BB-2.035, Florida Administrative Code.

Findings of Fact: 

1. The Petitioner is a corporation which operates a construction business and which established liability for payment of unemployment compensation taxes effective July 1, 1994. Initially the Petitioner was located in Ft. Lauderdale. In approximately 1999, the business relocated to Jacksonville and the Petitioner changed its mailing address to a post office box in Jacksonville. In approximately 2002 the Petitioner discontinued the post office box.

2. Each calendar quarter, the Department of Revenue mailed a pre-printed Employer’s Quarterly Report to the Petitioner at the Jacksonville post office box address. Each Employer’s Quarterly Report bears the following note: “Do not make any changes to the pre-printed information on this form. If changes are needed, complete the enclosed Employer Account Change Form (UCS-3)”

3. The Petitioner last used the pre-printed Employer’s Quarterly Report to report and pay taxes for the quarter ending June 30, 2003. The Petitioner did not enter an address change on the Employer’s Quarterly Report nor did the Petitioner notify the Department of Revenue of a change of address on the Employer Account Change Form.
4. The Petitioner’s Employer’s Quarterly Report for the quarter ending September 30, 2003, was prepared by Payday, a company that prepares and submits payroll tax reports for employers. Payday did not use a pre-printed report but used a facsimile report. Payday entered the Petitioner’s current mailing address, the street address location of the business, on the facsimile report.

5. The penalty after date for the September 30, 2003, report was October 31, 2003. However, the report was not submitted by Payday until mail postmarked November 6, 2003. As a result, the Department of Revenue assessed a $25 late fee.

6. The payroll and tax information reported by employers on their Employer’s Quarterly Reports is manually entered into the Department of Revenue’s computer system by clerical employees. When a clerical employee processes an Employer’s Quarterly Report, the employee enters the account number into the computer. The account information is then displayed on a computer monitor; however, that information does not reveal the employer’s address of record. The Department employee entering the payroll and tax information would not know if the address printed on the facsimile report is or is not an address change.

7. For each month after the late filing penalty was assessed, the Department of Revenue mailed a statement of account to the Petitioner at the Jacksonville post office box address. The Department of Revenue also continued to mail Employer’s Quarterly Reports to the Jacksonville post office box address. The Petitioner did not receive any statements of account or tax reports in the mail because it had closed the post office box.

8. Beginning with the quarter ending December 31, 2003, the business owner’s wife filed the Employer’s Quarterly Reports using bookkeeping software which the Petitioner purchased. For each quarter beginning with the December 31, 2003, quarter the Petitioner filed a facsimile report showing the Petitioner’s address as the street address of the business location.

9. When undelivered mail is returned to the Department of Revenue by the post office, an individual examines the envelope to see if the post office has provided a yellow sticker with a forwarding address. If a new address is provided by the post office the Department enters the new address into the computer to change the employer’s official address of record. However, if the post office does not provide a new address, the mail is discarded and no record is entered into the Department’s computer system to show that the mail was returned. No attempt is made to contact the taxpayer to determine if an address change has occurred.

10. In addition to changing an employer’s official address of record based on the receipt of an Employer Account Change Form or based on third party information provided by the post office, the Department of Revenue will change an employer’s address of record based solely on a telephone call from an individual who identifies himself or herself as the employer.

11. Employers are notified in writing prior at the end of each calendar year of the assigned tax rate for the following calendar year. The Petitioner did not receive that notification for the tax year 2005 and used an incorrect tax rate for the quarter ending March 31, 2005. As a result the Petitioner underpaid its tax by $11.96. However, prior to filing the Employer’s Quarterly Report for the quarter ending June 30, 2005, the business owner’s wife telephoned the Department and verbally obtained notice of the new tax rate. The employee who provided that information did not notify the Petitioner that there was any outstanding indebtedness nor did that individual inquire about the Petitioner’s correct mailing address.

12. On or before November 30, 2005, the Department of Revenue mailed notice of the assigned tax rate for 2006. Because of the outstanding indebtedness the Department assigned a penalty tax rate of .0540. The tax rate notice was mailed to the obsolete post office box address and was not received by the Petitioner.

13. Because the Petitioner was not notified of the 2006 tax rate, the business owner’s wife continued to file facsimile reports using the previous tax rate.  

14. The Department of Revenue created a collections case and a lien to be filed which was issued to the Jacksonville office of the Florida Department of Revenue. On or about January 23, 2007, an employee in the Jacksonville office mailed a letter to the Petitioner’s location address advising the Petitioner of an outstanding indebtedness in the total amount of $1,805.49.

15. The business owner’s wife immediately responded to the January 23 letter by telephone and by letter dated January 26, 2007, protesting the penalty tax rate. By letter dated January 29, 2007, the Department of Revenue responded by advising the Petitioner that in order to reduce the 2007 assigned tax rate, the Petitioner must submit full payment of $36.96. However, the letter further informed the Petitioner that an additional amount of $1,650.19 was due. The letter did not provide appeal rights. The Petitioner immediately paid the amount of $36.96.  

16. On February 21, 2007, the business owner’s wife wrote a second letter protesting the penalty tax rate. On March 1, 2007, the business owner’s wife was informed by a Tax Specialist in the Jacksonville office that the Petitioner had to write another letter to formally protest the tax rate. The Petitioner wrote that letter on March 1, 2007, requesting that the February 21, 2007, letter be accepted as a formal protest. 

17. On or before April 16, 2007, the Department of Revenue notified the Petitioner that the payment for the indebtedness which had created the penalty tax rate had been paid. Effective April 1, 2007, the Petitioner’s tax rate was reduced to .0012.

Conclusions of Law: 

18. Section 443.131(3)(h)1., Florida Statutes provides that the state agency providing tax collection services: 

Shall promptly notify each employer of his or her contribution rate as determined for any calendar year under this section. The determination is conclusive and binding on the employer unless within 20 days after mailing the notice of determination to the employer's last known address, or, in the absence of mailing, within 20 days after delivery of the notice, the employer files an application for review and redetermination setting forth the grounds for review. An employer may not, in any proceeding involving his or her contribution rate or liability for contributions, contest the chargeability to his or her employment record of any benefits paid in accordance with a determination, redetermination, or decision under s.443.151, except on the ground that the benefits charged were not based on services performed in employment for him or her and then only if the employer was not a party to the determination, redetermination, or decision, or to any other proceeding under this chapter, in which the character of those services was determined.

19. Rule 60BB-2.035(5)(a)1., Florida Administrative Code, provides:

Determinations issued pursuant to Sections 443.1216, 443.131-.1312, F.S., will become final and binding unless application for review and protest is filed with the Department within 20 days from the mailing date of the determination. If not mailed, the determination will become final 20 days from the date the determination is delivered.

20. Rule 60BB-2.023(1), Florida Administrative Code, provides in pertinent part that it is the responsibility of each employing unit to maintain a current address of record with the Department.

21. Rule 60BB-2.022(1), Florida Administrative Code, defines “Address of Record” for the purpose of administering Chapter 443, Florida Statutes, as the mailing address of a claimant, employing unit, or authorized representative, provided in writing to the Agency, and to which the Agency shall mail correspondence. (emphasis supplied)

22. Rule 60BB-2.025(2)(b), Florida Administrative Code, provides that employers must report changes to business name, address, ownership, officers, legal entity status, (such as from sole proprietorship to corporation or from partnership to limited liability company) and business operations in the manner required on Form UCS-3, Employer Account Change Form, or by writing to the Department. (emphasis supplied)

23. No evidence has been submitted to show that the Petitioner submitted written notice of a change of address from the Jacksonville post office box address prior to November 6, 2003. However, the facsimile Employer’s Quarterly Report for the quarter ending September 30, 2003, placed into evidence by the Department of Revenue, does establish that the Petitioner notified the Department in writing of its change of address by mail postmarked November 6, 2003. 

24. As of November 6, 2003, the Department was required to mail all correspondence to the new address provided in writing by the Petitioner. The tax rate notice for 2006 and 2007 were not mailed to the Petitioner’s last known address as required by law or to the current address of record as established by the Petitioner’s written notice of address change. No determination containing appeal rights was ever received by the Petitioner. Since the determination was not properly mailed, the time for filing the appeal did not begin to run at the time the determination was mailed to the obsolete address. Since the determination was never delivered, the Petitioner’s letter of protest was timely filed to both the 2006 and 2007 tax rate notices.

25. Rule 60BB2.025(1)(b), Florida Administrative Code, provides that the Employer’s Quarterly Report must be filed with the Department by the last day of the month following the calendar quarter to which the report applies.

26. Rule 60BB-2.027(2)(a), Florida Administrative Code, provides in pertinent part that contributions for the quarter ending September 30 are due on October 1 and become delinquent November 1.

27. The Petitioner’s Employer’s Quarterly Report for the quarter ending September 30, 2003, was not filed until mail postmarked November 6, 2003. Therefore, it was established that the report was delinquent.

28. Section 443.141, Florida Statutes provides:

(1)
Past Due Contributions and Reimbursements. 

(a)
Interest. Contributions or reimbursements unpaid on the date due shall bear interest at the rate of 1 percent per month from and after that date until payment plus accrued interest is received by the tax collection service provider, unless the service provider finds that the employing unit has or had good reason for failure to pay the contributions or reimbursements when due. Interest collected under this subsection must be paid into the Special Employment Security Administration Trust Fund. 

(b)
Penalty for delinquent reports. 

1.
An employing unit that fails to file any report required by the Agency for Workforce Innovation or its tax collection service provider, in accordance with rules for administering this chapter, shall pay to the tax collection service provider for each delinquent report the sum of $25 for each 30 days or fraction thereof that the employing unit is delinquent, unless the agency or its service provider, whichever required the report, finds that the employing unit has or had good reason for failure to file the report. 

29. Since the Petitioner’s Employer’s Quarterly Report for the quarter ending September 30, 2003, was delinquent, the imposition of the $25 penalty is appropriate. In addition, any interest assessed for the $11.96 underpayment of tax due for the quarter ending March 31, 2005, is appropriate. It is noted that the Petitioner promptly paid the penalty, tax and interest when the Petitioner was first notified on January 26, 2007.

30. Section 443.131(3)(c), Florida Statutes, provides that the standard rate of contributions payable by each employer shall be 5.4 percent.

31. Section 443.131(3)(h)1., Florida Statutes, provides that an employer’s contribution rate may not be reduced below the standard rate unless all contributions, reimbursements, interest, and penalties incurred by the employer for wages paid by him or her in all previous calendar quarters, except the four calendar quarters immediately preceding the calendar quarter or calendar year for which the benefit ratio is computed, are paid. 

32. Rule 60BB2.028(3), Florida Administrative Code provides:  
Notice of Indebtedness Affecting Tax Rates.

(a) Notice of indebtedness will be mailed on Form UCT-27, Notice of Amount Due, incorporated by reference in Rule 60BB-2.037, F.A.C. The Notice will be mailed at least thirty days prior to the effective date of rating to each employer whose tax rate may be affected. Such indebtedness must be paid by the last day of the calendar quarter in which notification was mailed.

33. The testimony of the Department representative reveals that a statement of account was mailed to the Petitioner at the Petitioner’s former post office box address each month after the $25 late filing penalty was assessed. However, since those statements were not mailed to the Petitioner’s last known address of record as established by the Petitioner’s written notification by mail postmarked November 6, 2003, the Department did not comply with the requirements of Rule 60BB 2.028(3)(a), Florida Administrative Code.

34. Because the Department failed to properly notify the Petitioner of the outstanding indebtedness at least thirty days prior to the effective date of rating as required, the imposition of a penalty tax rate was inappropriate. The appropriate remedy is to recompute the Petitioner’s tax rates for 2006 and 2007 without regard to any prior outstanding indebtedness.
Recommendation: It is recommended that the Petitioner’s protest be accepted as timely filed. It is further recommended that the Petitioner’s tax rate for calendar year 2006 and the tax rate for calendar year 2007 be recomputed without regard to any outstanding indebtedness.

Respectfully submitted on June 1, 2007.
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