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	DOCKET NO. 2007-20091L

	RESPONDENT:
	

	State of Florida
	

	Agency for Workforce Innovation
	

	c/o Department of Revenue
	


O R D E R

This matter comes before me for final Agency Order.

Having fully considered the Special Deputy’s Recommended Order and the record of the case and in the absence of any exceptions to the Recommended Order, I adopt the Findings of Fact and Conclusions of Law as set forth therein. A copy of the Recommended Order is attached and incorporated in this Final Order.

In consideration thereof, it is ORDERED that the determination dated March 7, 2007, is AFFIRMED.

DONE and ORDERED at Tallahassee, Florida, this _______ day of June, 2007.
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RECOMMENDED ORDER OF SPECIAL DEPUTY

TO:  
Cynthia R. Lorenzo, Deputy Director


Agency for Workforce Innovation

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest of the Respondent’s determination dated March 7, 2007.

After due notice to the parties, a telephone hearing was held on May 14, 2007. The Petitioner, represented by its Office Manager/Bookkeeper, appeared and testified. The business owner testified as a witness. The Respondent was represented by a Department of Revenue Senior Tax Specialist. A Tax Auditor III testified as a witness.

The record of the case, including the audio recording of the hearing and any exhibits submitted in evidence, is herewith transmitted. Proposed Findings of Fact and Conclusions of Law were not received.

Issue: Whether services performed for the Petitioner by the Joined Party and other individuals working as loan processors constitute insured employment pursuant to Sections 443.036(19), 443.036(21); 443.1216, Florida Statutes.

Findings of Fact: 

1. The Petitioner, a limited liability company, began business on January 12, 2005, as a correspondent mortgage lender.  

2. The Petitioner uses loan processors to process the loans. Some of the loan processors are considered to “W-2 employees” and some are considered to be contract workers.

3. In February 2006, a loan officer in the company informed the business owner that his sister-in-law had experience as a loan processor and might be of use to the company. The business owner met with the Joined Party and informed the Joined Party that he would pay her “a few hundred bucks per week” to process loans for the company. It is the understanding of the business owner that loan processors are usually paid based on a flat rate per loan processed. The business owner based his offer on the approximate number of loans he anticipated that the Joined Party would complete each week. The Joined Party accepted, however, the parties did not enter into a written contract.

4. The Joined Party began processing loans for the Petitioner on February 17, 2006. The Joined Party was provided with work space, a desk, computer, fax machine, and everything else necessary to do the work. She was provided with business cards bearing the Petitioner’s name and identifying the Joined Party as a loan processor. She was assigned an email address on the Petitioner’s email system.

5. The Petitioner participates in a medical insurance program which is offered to the Petitioner’s employees. If an employee chooses to participate in the medical insurance program, the Petitioner pays a portion of the premium for the employee. Medical insurance was not offered to the Joined Party.

6. The business owner grew dissatisfied with the agreement to pay the Joined Party “a few hundred bucks per week” because the Joined Party worked irregular hours and did not complete the loans she processed. It was necessary for other individuals to complete the Joined Party’s work. As a result, the business owner decided to pay the Joined Party an hourly rate for time worked. The hourly rate was based on the amount that the business owner determined to be the usual hourly earnings of loan processors.

7. Generally, the Joined Party worked forty hours per week. However, the business owner did not consider forty hours per week to be full time because many workers in the mortgage industry work more than forty hours per week. The Joined Party was required to record her time worked on a time sheet and to submit the timesheet on a weekly basis. She was paid each week from the time recorded on the timesheet. She was also paid for holidays even though she did not work on the holidays. The holiday pay was based on the average number of hours that the Joined Party worked per week.

8. From time to time the Petitioner provided bonuses to employees in the form of gift cards. The Petitioner also gave gift cards to the Joined Party.

9. The Petitioner does not have regular business hours. The Joined Party was provided with a key to the Petitioner’s office and a password to the Petitioner’s security system. None of the Petitioner’s employees work a structured work schedule and the Joined Party was not required to work a structured schedule. However, she was required to report to the Petitioner if she was not able to work when she was expected to be at the Petitioner’s office. She was expected to notify someone when she left for a lunch break.

10. All of the Petitioner’s employees and contract workers are free to work elsewhere, including for competitors. In fact, the Petitioner encourages the employees and contract workers to supplement their income by working elsewhere when work is slow.

11. The Petitioner does not require its workers to perform all of the work from the Petitioner’s location. However, the Petitioner uses software on its computer system which would not be available elsewhere. Although it was reported that the Joined Party had a personal computer at her home, the Petitioner did not install the software on her personal computer. The Joined Party performed an estimated 80% of her work from the Petitioner’s office.

12. The Joined Party did not have any known unreimbursed expenses in connection with the work. The Petitioner reimbursed the Joined Party for business use of her personal cell phone.

13. The Joined Party was an experienced loan processor and she did not require training. The Joined Party had more experience than any of the other loan processors in the office and she provided occasional guidance or assistance to the other loan processors.

14. The Joined Party was required to personally perform the work. She was expected to personally complete each file in a timely manner.

15. The Petitioner was not satisfied with the Joined Party’s work performance and dysfunctional lifestyle. The Joined Party was verbally warned three or four times about her performance and approximately one time about her attendance. It appeared to the owner that the Joined Party was “spaced out” at work. When confronted she stated that she was taking pain medication. She was warned not to take pain medication while at work.

16. The Joined Party informed the business owner that she was experiencing financial problems. The business owner gave the Joined Party money to help with her personal finances. Eventually it became apparent that the business owner would not be able to recover the money. The business owner asked the Joined Party to perform other work, such as cleaning the office, so the Petitioner could recover the money. Although the Joined Party performed some additional duties, the Petitioner did not recover all of the money through the additional work.

17. The relationship could be terminated by either party at any time.

18. No taxes were withheld from the Joined Party’s pay. At the end of 2006, the Petitioner reported the Joined Party’s earnings on Form 1099-MISC as non-employee compensation. The amount reported by the Petitioner included the unearned personal expense money that was given to the Joined Party. 

19. Neighboring businesses reported to the Petitioner’s business owner that they loaned money to the Joined Party. Some of the neighboring businesses were clients of the Petitioner. Because of those complaints and a suspicion that the Joined Party was abusing drugs, the Petitioner began seeking a replacement. On January 4, 2007, the Joined Party asked the business owner if she was being replaced. The business owner confirmed that he was seeking a replacement and terminated the Joined Party at that time. Since the Joined Party was not provided advance notice of the termination and because the business owner did not want to cause a hardship, the business owner gave the Joined Party $1,000. The $1,000 was intended to represent two weeks pay, during which the Joined Party could find other work.

Conclusions of Law: 

20. Section 443.036(21), Florida Statutes, provides:

“Employment” means a service subject to this chapter under s.443.1216, which is performed by an employee for the person employing him or her.

21. Section 443.1216(1)(a), Florida Statutes, provides in pertinent part:


The employment subject to this chapter includes a service performed, including a service performed in interstate commerce, by:


1. An officer of a corporation.

2. An individual who, under the usual common law rules applicable in determining the employer-employee relationship, is an employee.

22. The Supreme Court of the United States held that the term "usual common law rules" is to be used in a generic sense to mean the "standards developed by the courts through the years of adjudication."  United States v. W.M. Webb, Inc., 397 U.S. 179 (1970). 

23. In Cantor v. Cochran, 184 So. 2d 173 (Fla. 1966), the Supreme Court of Florida adopted the tests in 1 Restatement of Law, Agency 2d Section 220 (1958) used to determine whether an employer-employee relationship exists.  Section 220 provides:

(1)
A servant is a person employed to perform services for another and who, in the performance of the services, is subject to the other's control or right of control.

(2)
The following matters of fact, among others, are to be considered:

(a)
the extent of control which, by the agreement, the business may exercise over the details of the work;

(b)
whether or not the one employed is engaged in a distinct occupation or business;

(c)
the kind of occupation, with reference to whether, in the locality, the work is usually done under the direction of the employer or by a specialist without supervision;

(d)
the skill required in the particular occupation;

(e)
whether the employer or the worker supplies the instrumentalities, tools, and the place of work for the person doing the work; 

(f)
the length of time for which the person is employed;

(g)
the method of payment, whether by the time or by the job;

(h)
whether or not the work is a part of the regular business of the employer;

(i)
whether or not the parties believe they are creating the relation of master and servant; 

(j)
whether the principal is or is not in business.

24. The evidence presented in this case reveals that there was no written contract or written agreement between the Petitioner and the Joined Party. The evidence concerning the verbal agreement is very vague. The initial agreement was that the Joined Party would be paid “a few hundred bucks a week” for doing loan processing. That verbal agreement was later amended to pay the Joined Party an hourly wage because the Petitioner was dissatisfied with the Joined Party’s irregular hours. The amendment to the verbal agreement reveals a desire on the part of the Petitioner to control the Joined Party’s hours of work. This factor indicates employment.
25. Although loan processor may be a distinct occupation, no evidence was presented to show that the Joined Party was in a distinct business, separate from the Petitioner’s business. The Joined Party’s services were an integral part of the Petitioner’s business. The Joined Party did not have an investment in a business in the form of office space or equipment and she did not have business expenses. Everything was provided for her and she was reimbursed for incidental expenses. She was not at risk of operating at a loss from performing services for the Petitioner. Her integration into the Petitioner’s business is further displayed by the business cards provided to her by the Petitioner which bear the Petitioner’s business name. This factor indicates employment.
26. No competent evidence was provided to show whether the work of a loan processor is customarily performed under the direction of an employer or without direct supervision. However, the evidence reveals that the Petitioner uses both employee loan processors and individuals considered to be independent contractors. Therefore, this factor could point to either employment or independence.
27. The Petitioner’s testimony reveals that the Joined Party had sufficient skill from past work experience to perform the work without additional training. The Joined Party’s skill level would have qualified her to work as an independent contractor.
28. The Petitioner provided the place of work and all equipment and supplies. This factor strongly indicates employment.
29. The Joined Party worked for the Petitioner for eleven months. Either party had the right to terminate the relationship at any time without incurring liability. The evidence reveals that the relationship was an at-will relationship of relative permanence, typical of an employment relationship. In Cantor v. Cochran, 184 So.2d 173 (Fla. 1966), the court in quoting 1 Larson, Workmens' Compensation Law, Section 44.35 stated: "The power to fire is the power to control. The absolute right to terminate the relationship without liability is not consistent with the concept of independent contractor, under which the contractor should have the legal right to complete the project contracted for and to treat any attempt to prevent completion as a breach of contract.”

30. The business owner testified that loan processors are usually paid per loan processed. Payment by the job could indicate independence. However, the business owner further testified that the Joined Party was initially paid a weekly salary and the method of pay was later changed to an hourly wage. Both a weekly salary and an hourly wage indicate employment. In addition, gift cards were provided to the Joined Party as a form of bonus or gift. The Joined Party received paid holidays, a fringe benefit normally reserved for employment relationships. When the Joined Party was terminated without advance notice, she was paid two weeks salary. Although the payment was referred to as “goodwill pay” or “severance pay” it more closely resembles wages in lieu of notice, a type of payment identified with employment. All of these facts are indicators of employment; however other facts are more typical of independent contractor relationships. The Joined Party was not given an opportunity to participate in the employee health insurance plan and taxes were not withheld from her pay. She was provided a Form 1099 rather than Form W-2. These facts are normally associated with independent relationships.
31. The work performed by the Joined Party was part of the regular business of the Petitioner. This factor indicates employment.
32. The Joined Party did not participate in the hearing and no competent evidence was presented to indicate the Joined Party’s belief concerning the nature of the relationship. Although the business owner testified that it was the Petitioner’s intent to establish an independent contractor relationship, the evidence reveals that the Petitioner exercised control over the Joined Party’s performance and conduct. The Florida Supreme Court commented in Justice v. Belford Trucking Company, Inc., 272 So.2d 131 (Fla. 1972), "while the obvious purpose to be accomplished by this document was to evince an independent contractor status, such status depends not on the statements of the parties but upon all the circumstances of their dealings with each other.” This factor also indicates employment.
33. The Petitioner is in business as a correspondent mortgage lender. No evidence was presented to show that the Joined Party offered her services as a loan processor to the general public or to the general mortgage industry.

34. The above analysis reveals that the Petitioner exercised control over the Joined Party and Joined Party’s work.  The Petitioner was concerned with more than just the end product of the Joined Party’s services to the extent that the Joined Party was warned about her performance and attendance. Thus, it is concluded that the Joined Party was not an independent contractor but was an employee of the Petitioner within the meaning of the law.
Recommendation: It is recommended that the determination dated March 7, 2007, be AFFIRMED.

Respectfully submitted on May 18, 2007.
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