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	PETITIONER:
	

	Employer Account No. – 2375949

	

	BERTRAND & ASSOCIATES INC
	

	ATTN MICHAEL P BERTRAND

5 BERWICK RD

PALM BEACH GARDEN  FL 33418-7026

	

	
	PROTEST OF LIABILITY

	
	DOCKET NO. 2006-49907L

	RESPONDENT:
	

	State of Florida
	

	Agency for Workforce Innovation
	

	c/o Department of Revenue
	


O R D E R

This matter comes before me for final Agency Order.

Having fully considered the Special Deputy’s Recommended Order and the record of the case and, in the absence of any exceptions to the Recommended Order, I hereby adopt the Findings of Fact and Conclusions of Law as set forth therein, a copy of which is attached hereto and incorporated herein.

In consideration thereof, it is concluded that the Petitioner’s appeal was filed timely. It is hereby ORDERED that the determination dated May 2, 2006, which held that the Petitioner under-reported the corporate president’s 2004 and 2005 wages, is REVERSED.

DONE and ORDERED at Tallahassee, Florida, this _______ day of November, 2006.
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	Tom Clendenning

	Deputy Director

	Agency for Workforce Innovation
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	RESPONDENT:
	

	State of Florida
	

	Agency for Workforce Innovation
	

	c/o Department of Revenue
	


RECOMMENDED ORDER OF SPECIAL DEPUTY

TO:  
Tom Clendenning, Deputy Director


Office of the Deputy Director

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest to a determination of the Respondent dated May 9, 2006.

After due notice to the parties, a hearing was held on October 30, 2006, by telephone.  The Petitioner, represented by its Certified Public Accountant, appeared and testified.  The Respondent was represented by a Department of Revenue Manager.  A Tax Auditor testified as a witness. 

The record of the case, including the recording of the hearing and any exhibits submitted in evidence, is herewith transmitted.  Proposed Findings of Fact and Conclusions of Law were not submitted.

Issue: Whether the Petitioner's corporate officers received remuneration for employment which constitutes wages, pursuant to Sections 443.036(21), (44), Florida Statutes; Rule 60BB-2.025, Florida Administrative Code.

Whether the Petitioner filed a timely protest pursuant to Sections 443.131(3)(i); 443.141(2); 443.1312(2), Florida Statutes; Rule 60BB-2.035, Florida Administrative Code.

Findings of Fact:  

1. The Petitioner is an S corporation which was incorporated in Florida in May 2003 for the purpose of appraising commercial properties.  

2. The business is operated by its president who previously operated a similar business in Massachusetts on a much larger scale.

3. The Petitioner’s president advised the Petitioner’s Certified Public Accountant that he moved to Florida to spend more time with his family, to only work part time, and to enjoy a relaxed life style.  He operated the Petition’s business from his home.

4. Through discussions with the Certified Public Accountant the Petitioner determined that $25,000 per year was a reasonable salary for the work performed by the president.  The Petitioner reported the $25,000 and paid the required unemployment compensation taxes for the tax years of 2004 and 2005.

5. The Respondent selected the Petitioner for an audit of its books and records for the tax year 2004 to ensure compliance with the unemployment compensation tax law.  The audit was conducted by a Tax Auditor.  The Tax Auditor was informed by the President that he worked twenty to twenty-five hours per week.

6. The Tax Auditor researched the salary of similar workers by visiting internet web sites.  The Tax Auditor reached the conclusion that the salary reported by the president was not commensurate with the earnings of a full time Health Care and Senior Housing Valuation Specialist.  The Tax Auditor determined that the mid-point between the high and low salary range for a full time Health Care and Senior Housing Valuation Specialist was $73,960.  The Tax Auditor further concluded that the mid-point was a reasonable salary for the president and a portion of the profits of the Petitioner’s business was reclassified as wages paid to the president.

7. The Tax Auditor extended the audit to the 2005 tax year and reached the same conclusion.  A portion of the Petitioner’s corporate profit was reclassified as wages paid to the president.  The wages for the president were reclassified from $25,000 to $73,960 for each of the tax years.  The reclassification did not result in any additional tax due.

8. The determination of the Tax Auditor was mailed to the Petitioner on or before May 9, 2006.  On May 24, 2006, the Petitioner’s Certified Public Accountant spoke to the supervisor of the Tax Auditor, a Process Group Manager, by telephone on May 24, 2006.  He expressed his dissatisfaction with any reclassification of earnings.  The Process Group Manager advised the Accountant that the determination from the audit had not yet been issued but that when the determination was issued the Petitioner would have the right to file an appeal.

9. The Petitioner’s Certified Public Accountant filed an appeal by letter dated June 8, 2006.  On June 22, 2006, the Process Group Manager notified the Petitioner in writing that she was recommending that the appeal be accepted as timely filed because she had provided misinformation to the Petitioner which caused in the late protest.  On September 19, 2006, the appeal was forwarded to the Office of Appeals by a Department of Revenue Manager, also requesting that the appeal be accepted as timely due to erroneous information provided by Department of Revenue personnel.

10. At the hearing held on October 30, 2006, the representative for the Department of Revenue asserted that the determination issued by the Tax Auditor on or before May 9, 2006, was an incorrect determination and should be reversed.

Conclusions of Law:  

11. Rule 60BB-2.035(5)(a)1., Florida Administrative Code, provides that determinations issued pursuant to 443.1216,443.131-.1312, F.S., will become final and binding unless application for review and protest is filed with the Department within 20 days from the mailing date of the determination.

12. The Petitioner’s Certified Public Accountant acted in good faith by relying on erroneous information provided by a Department of Revenue Group Process Manager.  Thus, it is recommended that the protest be accepted as timely filed.

13. Section 443.036(21), Florida Statutes, provides:

“Employment” means a service subject to this chapter under s. 443.1216, which is performed by an employee for the person employing him or her.
14. Section 443.1216, Florida Statutes, provides in pertinent part:


(1)(a)  The employment subject to this chapter includes a service performed, including a service performed in interstate commerce, by:



1.  An officer of a corporation.


2. An individual who, under the usual common law rules applicable in determining the employer-employee relationship, is an employee.
15. The evidence presented in this case reveals that the wages reported by the Petitioner for the corporate president for the tax years of 2004 and 2005, $25,000 for each year, are reasonable for services performed as a part time property appraiser.  The Petitioner voluntarily reported wages that are far in excess of the maximum taxable wage amount for unemployment compensation tax purposes.

Recommendation:  It is recommended that the determination dated May 9, 2006, be accepted as timely filed.  It is recommended that the determination be REVERSED.

Respectfully submitted on November 2, 2006.
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