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This matter comes before me for final Agency Order.

The issue before me is whether services performed for the Petitioner by the Joined Party and other individuals working as drivers constitute insured employment pursuant to Sections 443.036(19), 443.036(21); 443.1216, Florida Statutes.
With respect to the recommended order, Section 120.57(1)(l), Florida Statutes, provides:

The agency may adopt the recommended order as the final order of the agency.  The agency in its final order may reject or modify the conclusions of law over which it has substantive jurisdiction and interpretation of administrative rules over which it has substantive jurisdiction. When rejecting or modifying such conclusions of law or interpretation of administrative rule, the agency must state with particularity its reasons for rejecting or modifying such conclusion of law or interpretation of administrative rule and must make a finding that its substituted conclusion of law or interpretation of administrative rule is as or more reasonable than that which was rejected or modified. Rejection or modification of conclusions of law may not form the basis for rejection or modification of findings of fact. The agency may not reject or modify the findings of fact unless the agency first determines from a review of the entire record, and states with particularity in the order, that the findings of fact were not based upon competent substantial evidence or that the proceedings on which the findings were based did not comply with essential requirements of law.

The Special Deputy’s Findings of Fact are:

1. The Petitioner, D & V Truck, Inc. is a Florida corporation which began operations in Florida effective January 1, 2006.  The Petitioner operates a trucking business which was previously operated in Ohio by an Ohio corporation, Dave Sturtevant Trucking, Inc. 

2. The Petitioner owns six trucks, all of which are leased to FedEx Custom Critical, Inc.  The cost of the trucks is approximately $250,000 each.  The Petitioner’s lease agreement with FedEx Custom Critical, Inc. provides that the Petitioner will provide the drivers for the leased trucks.  The Petitioner hires its drivers in teams of two.

3. The Joined Party’s fiancé was a lead driver for Dave Sturtevant Trucking.  The fiancé’s co-driver was not a satisfactory driver and the co-driver left by mutual agreement.  The Joined Party went to truck driving school and obtained her CDL license with the help of her fiancé.  In September 2005 the Joined Party was hired by Dave Sturtevant Trucking to be the co-driver with her fiancé.  The Joined Party signed a Contractual Agreement on September 17, 2005.

4. FedEx requires a background check and drug test for all drivers.  The background checks and drug tests are conducted by FedEx at the expense of the Petitioner.

5. When the Petitioner incorporated in Florida as D & V Trucking, Inc. the trucking business previously operated by Dave Sturtevant Trucking moved to Florida and currently operates from the home of the Secretary/Treasurer of the corporation.  The Joined Party did not enter into a new written Contractual Agreement but she continued to work under the terms of the agreement with the predecessor corporation.

6. The Contractual Agreement provides that the drivers agree to drive the Petitioner’s truck and to abide by the terms of the agreement between the Petitioner and FedEx by picking up and delivering freight on the dates and times demanded by customers of FedEx and to provide superior service to the customers of FedEx.  The drivers must report any delays to FedEx dispatch within fifteen minutes.  The drivers are required to accept at least 75% of the loads offered by FedEx in a timely respectful manner.

7. The Contractual Agreement provides that the Petitioner will reimburse the driver for any maintenance of the truck, however, the maintenance must be approved by the Petitioner in advance and receipts must be provided for reimbursement.

8. The Petitioner receives 58% of the gross receipts from FedEx for hauling the freight for FedEx customers.

9. The Petitioner pays the driving team a total of 55% of the amount received from FedEx for hauling the freight.  The Petitioner determines which member of the team is the lead driver and which member is the co-driver and also determines the amount paid to the lead driver and the amount paid to the co-driver.  Generally, the lead driver receives 30% of the amount received by the Petitioner from FedEx and the co-driver receives 25%.

10. The drivers are responsible for the cost of the fuel, however, the Petitioner pays a fuel rebate to the drivers based on a sliding scale computed on gross receipts and time on the road.

11. The Petitioner is responsible for all repairs and maintenance on the truck.  The Petitioner is responsible for liability insurance and all licenses and highway taxes.  The truck has a transponder which allows most toll charges to be billed directly to the Petitioner.  Any other tolls or parking expenses are the responsibility of the drivers.  

12. The drivers are responsible for costs of living while on the road, such as meals.  If the drivers decide to spend a night in a motel, the drivers are responsible for the cost of the room.  However, the Petitioner generally pays for motel expenses incurred due to breakdowns.  The Petitioner accepts responsibility for paying the expense of returning the driver home if the driver is unable to complete the trip for any reason.

13. FedEx requires the drivers to wear a FedEx uniform when delivering “white-glove” loads.  The drivers purchase those uniforms from FedEx at a cost of approximately $200.

14. The Petitioner requires the drivers to conduct periodic vehicle inspections to determine if maintenance is necessary and to submit a maintenance schedule to the Petitioner.  The drivers are required to report any problems or breakdowns to the Petitioner.

15. The drivers are free to choose which loads to accept, which routes to take, and where to purchase fuel.  They must deliver their freight on time.  The drivers’ judgment in these matters would affect the earnings for the truck and for the drivers.  

16. The Petitioner has the right to discharge any driver at any time.  If a driver fails to operate the truck in an efficient manner, as determined by the Petitioner, the driver is subject to termination.  If a driver is discharged while on the road, the Petitioner pays the expense of bringing the driver home.  A driver may leave at any time without incurring liability.

17. When the Joined Party and her fiancé were not on the road for the Petitioner, the Petitioner’s truck was parked at their home.  They were not allowed to use the truck for personal use and could not use the truck to haul freight for other companies.

18. No taxes are withheld from the drivers’ pay.  At the end of the year the drivers’ earnings are reported to the Internal Revenue Service on Form 1099-MISC.  The drivers do not receive fringe benefits such as paid health insurance or paid time off from work.

Based on these Findings of Fact, the Special Deputy recommended that the determination be affirmed. The Petitioner filed exceptions to the Recommended Order of the Special Deputy by mail postmarked November 13, 2007. Counter exceptions were not received. With respect to exceptions, Section 120.57(1)(k), Florida Statutes, provides, in pertinent part:

The agency shall allow each party 15 days in which to submit written exceptions to the recommended order. The final order shall include an explicit ruling on each exception, but an agency need not rule on an exception that does not clearly identify the disputed portion of the recommended order by page number or paragraph, that does not identify the legal basis for the exception, or that does not include appropriate and specific citations to the record.
The Petitioner’s first exception, labeled by the Petitioner as #2, is to the Special Deputy’s Finding #2. The Petitioner disagrees with findings that the Petitioner owns six trucks and that the cost is approximately $250,000 per truck. As written by the Special Deputy, both findings accurately reflect the Petitioner’s testimony at the hearing. The Petitioner also takes exception to the statement, “Petitioner hires its drivers in teams of two.” The Petitioner correctly points out that the record reflects that drivers earn more when they work in teams of two, but co-drivers are not required. Finding #2 is revised to say, “The Petitioner owns six trucks, all of which are leased to FedEx Custom Critical, Inc. The cost of the trucks is approximately $250,000 each. The Petitioner’s lease agreement with FedEx Custom Critical, Inc. provides that the Petitioner will provide drivers for the leased trucks. The Petitioner hires individual drivers and teams of two drivers.”
The Petitioner’s exception labeled as #3 urges that Finding of Fact #3 be changed to reflect that Mr. Evans, a driver who testified as the Joined Party’s witness, dismissed his first co-driver due to safety regulations. The Special Deputy’s finding that the first co-driver left by mutual agreement is supported by the record and is not disturbed. In the same exception paragraph, the Petitioner disputes the phrase, “at the expense of the Petitioner.” This appears to be a reference to Finding #4. The Petitioner requests adding a statement that all fees for certification were taken out of drivers’ contracted percentages. This addition is not supported by the evidence of record. The Petitioner’s exception is respectfully rejected.
The Petitioner’s exceptions numbered 6, 7, and 8 attempt to explain, but do not dispute, Findings #6, 7, and 8. Findings #6, 7, and 8 are supported by the record and are adopted as written by the Special Deputy. The Petitioner’s exception is respectfully rejected.
The Petitioner’s exception numbered 9 is to Finding #9, which states, “The Petitioner pays the driving team a total of 55% of the amount received from FedEx for hauling the freight. The Petitioner determines which member of the team is the lead driver and which member is the co-driver and also determines the amount paid to the lead driver and the amount paid to the co-driver. Generally, the lead driver receives 30% of the amount received by the Petitioner from FedEx and the co-driver receives 25%.” The Petitioner urges findings that the team determines the lead driver, the team determines how remuneration is split between the two drivers, and that the Joined Party and her witness split the proceeds evenly. The record reflects that the Joined Party’s witness recruited the Joined Party as his co-driver. The record supports the Special Deputy’s finding that the lead driver generally receives 30% and the co-driver receives 25%, but not the finding that the Petitioner decides the share. The record also lacks support for the Petitioner’s suggested finding that the Joined Party and her witness split the proceeds evenly. Fact #9 is revised to state, “The Petitioner pays the driving team a total of 55% of the amount received from FedEx for hauling the freight. The Petitioner secures lead drivers. Lead drivers may or may not recruit co-drivers to work with them for the Petitioner and share the revenue earned. Generally, lead drivers receive 30% of the amount received by the Petitioner from FedEx and co-drivers receive 25%.”
The Petitioner’s exception numbered 10 disagrees with the portion of Finding #10 that “the Petitioner pays a fuel rebate to the drivers based on a sliding scale computed on gross receipts and time on the road.” A review of the record establishes that FedEx pays a fuel rebate to the Petitioner, who passes it on to the drivers. Finding #10 is revised to state, “The drivers are responsible for the cost of the fuel. FedEx pays a fuel rebate to the Petitioner, who passes it along to the drivers, based on a sliding scale computed on gross receipts and time on the road.”
The Petitioner’s exception numbered 11 is to the portion of Finding #11 that, “The truck has a transponder which allows most toll charges to be billed directly to the Petitioner.” While a review of the record supports a finding that the transponder allows some toll charges to be billed directly to the Petitioner, the record does not support a finding that “most” toll charges are billed directly to the Petitioner. Finding #11 is revised to state, “The Petitioner is responsible for all repairs and maintenance on the truck. The Petitioner is responsible for liability insurance and all licenses and highway taxes. The truck has a transponder which allows some toll charges to be billed directly to the Petitioner. Any other tolls or parking expenses are the responsibility of the drivers.”

The Petitioner’s exception numbered 12 is to the portion of Finding #12 that states, “The Petitioner accepts responsibility for paying the expense of returning the driver home if the driver is unable to complete the trip for any reason.” A review of the record reflects that the finding is overly broad. The record supports a finding that the Petitioner sometimes, but not always, accepts this responsibility. Finding #12 is revised to state, “The drivers are responsible for costs of living while on the road, such as meals. If the drivers decide to spend a night in a motel, the drivers are responsible for the cost of the room. However, the Petitioner generally pays for motel expenses incurred due to breakdowns. The Petitioner sometimes accepts responsibility for paying the expense of returning the driver home if the driver is unable to complete the trip.”
The Petitioner’s exception numbered 13 is to Finding #13 regarding the cost of purchasing uniforms. A review of the record establishes that Finding #13 is supported by the record as written by the Special Deputy. The Petitioner’s exception is respectfully rejected.

The Petitioner’s exceptions numbered 14, 15, and 18 are to Findings #14, 15, and 18. The exception paragraphs explain rather than dispute the Findings. The Findings written by the Special Deputy are supported by the record and are accepted. The exceptions are respectfully rejected.
The Petitioner’s exception numbered 16 is to Finding #16 regarding the Petitioner’s right to discharge drivers. The finding is supported by the record and is accepted as written by the Special Deputy. The exception is respectfully rejected.
The Petitioner’s exception numbered 17 is to Finding #17 that the Joined Party and her witness could not use the truck for personal use or to haul freight for other companies. A review of the record establishes that the Joined Party said she would not use the truck for those purposes because she personally thought it would be wrong to do so. The Petitioner and the Joined Party’s witness testified that neither activity was prohibited. Finding #17 is amended to state, “When the Joined Party and her fiancé were not on the road for the Petitioner, the Petitioner’s truck was parked at their home. They were not prohibited from using the truck for personal use or to haul freight for other companies.”
The Petitioner’s exception numbered 23 requests adoption of the proposed findings of fact it previously submitted, in lieu of the facts recommended by the Special Deputy. The Special Deputy’s Findings of Fact, as modified above, are supported by the record and adopted in this Final Order.

A review of the record reveals that the Findings of Fact contained in the Recommended Order, as revised above, are based on competent, substantial evidence and the proceedings on which the findings were based complied with the essential requirements of the law. The Special Deputy’s findings are thus adopted in this Final Order, as revised above. 
The Petitioner filed exceptions to the Special Deputy’s Conclusions of Law, some of which were based on facts that were revised above. The exceptions are specifically addressed below.
The Petitioner’s exception numbered 22 is to Paragraph 22 of the Special Deputy’s Conclusions of Law and analyzes the common law factors listed by the Special Deputy. The points raised by the Petitioner will be discussed below in conjunction with the Special Deputy’s analysis, which begins with Paragraph 24 of the Recommended Order.
The Petitioner’s exception numbered 24 is to Paragraph 24 of the Recommended Order, where the Special Deputy correctly noted that the written agreement referenced by all parties was between the drivers and a prior corporate entity, not between the Petitioner and the drivers. The Special Deputy properly concluded that a fact-specific analysis of the relationship must be made. 
The Petitioner’s exception numbered 25 is to Paragraph 25 of the Recommended Order, which states, “The Joined Party contracted with the Petitioner to drive the Petitioner’s truck delivering freight for the Petitioner’s customer, FedEx. Although truck driver is a distinct occupation, the Joined Party’s truck driver occupation was an integral part of the Petitioner’s business rather than a separate independent business. The Petitioner determined which driver was the lead driver and which driver was the co-driver.” The last sentence of Conclusion of Law #25 was stricken from the Findings of Fact and is stricken here. Although not specified by the Special Deputy, the fact that the worker is in a distinct occupation (truck driver) is an indicator of an independent relationship; the fact that the work performed was part of the regular business of the employer is an indicator of employment. See factors (b) and (h) enumerated in 1 Restatement of Law, Agency 2d Section 220 (1958).
The Petitioner’s exception numbered 26 is to Paragraph 26 of the Recommended Order, which states, “Generally, truck drivers can not be directly supervised because the work is performed away from the location of an employer or supervisor.” The Petitioner points out in several exception paragraphs that employers can supervise truck drivers by requiring them to use dedicated routes and deliver assigned loads, as well as by determining who will drive the truck and when. The absence of supervision and control over the details of the work is an indicator of independence. In the case at hand, these controls were not in place. The Petitioner’s conclusion that truck drivers can be supervised is as or more logical than the Special Deputy’s contrary conclusion. The exception is accepted. See factors (a) and (c) in 1 Restatement of Law, Agency 2d Section 220 (1958).
The Petitioner’s exception numbered 27 is to Paragraph 27, which states, “The Petitioner’s drivers are required to have a CDL license which requires training and experience to obtain.” The Petitioner points out that a CDL license is required by the Department of Transportation (DOT), not by the Petitioner. The Special Deputy does not specify whether he considered Paragraph 27 to be an indicator of employment or independence. Since the Petitioner is not the source of the requirement, the Petitioner’s position that the information in Paragraph 27 indicates independence is accepted. See factors (c) and (d) in 1 Restatement of Law, Agency 2d Section 220 (1958).
The Petitioner’s exception numbered 28 is to the portion of Paragraph 28 of the Recommended Order, which states, “The vast majority of the expense of owning and operating the truck is borne by the Petitioner.” The Special Deputy’s Findings of Fact did not itemize the expenses borne by the Petitioner, FedEx, and the drivers. The Special Deputy’s conclusion that the Petitioner bore the vast majority of expenses is without support in the Findings of Fact and is rejected. 

The Petitioner’s exception numbered 29 is to Paragraph 29 of the Recommended Order regarding whether the relationship between the Petitioner and drivers is an at-will relationship of relative permanence and whether the Petitioner has the right to terminate the relationship without liability. The Special Deputy’s conclusion reflects a logical and reasonable analysis of the facts. See factors (f) and (a) of 1 Restatement of Law, Agency 2d Section 220 (1958). The exception is rejected.
The Petitioner’s exception numbered 30 is to Paragraph 30 of the Special Deputy’s Recommended Order, which states, “The drivers are paid a percentage of the amount which the Petitioner receives from its customer, FedEx. The Petitioner determines the amount of that total percentage as well as the individual percentages for the lead drivers and the co-drivers. No taxes are withheld from the drivers’ pay and no fringe benefits are provided. The fact that the Petitioner does not withhold taxes from the pay does not, standing alone, determine the nature of the relationship.” A portion of the conclusion was stricken from the Findings of Fact and thus must be stricken here. The Conclusion of Law is revised to say, “The drivers are paid a percentage of the amount which the Petitioner receives from its customer, FedEx. The Petitioner determines the amount of that total percentage to be paid to the drivers or teams. No taxes are withheld from the drivers’ pay and no fringe benefits are provided. The fact that the Petitioner does not withhold taxes from the pay does not, standing alone, determine the nature of the relationship.” Although, standing alone, these factors do not determine the nature of the relationship, they are indicators of an independent relationship. See factors (b) and (g) of 1 Restatement of Law, Agency 2d Section 220 (1958).
The Petitioner’s exception numbered 31 is to Paragraph 31 of the Recommended Order, which states, “The work performed by the drivers is the regular business of the Petitioner.” As discussed above with respect to the exception to Paragraph 25, the Special Deputy’s conclusion that driving and delivery services were part of the Petitioner’s regular business is supported by the record. The exception is respectfully rejected.
The Petitioner’s exception numbered 32 is to Paragraph 32 of the Recommended Order, which states, “The Petitioner believes that the relationship was an independent contractor relationship and that belief was accepted to some degree by the Joined Party. The Florida Supreme Court commented in Justice v. Belford Trucking Company, Inc., 272 So.2d 131 (Fla. 1972), ‘while the obvious purpose to be accomplished by this document was to evince an independent contractor status, such status depends not on the statements of the parties but upon all the circumstances of their dealings with each other.’” The Special Deputy’s conclusion is reasonable and is accepted as written. The exception is respectfully rejected. As noted above, there was no documentary agreement between the Petitioner and the drivers. Generally, the fact that all parties believe the relationship to be independent is indicative that it is, in fact, independent.
The Petitioner takes exception to Paragraph 33 of the Recommended Order. Paragraph 33 contains general statements regarding the nature of working relationships, rather than a specific analysis of this case. No case law is cited as support for the general conclusion and no findings of fact are referenced. The Petitioner’s exception is accepted and Paragraph 33 of the Special Deputy’s Recommended Order is stricken. 
The Petitioner’s exceptions numbered 34, 36, and 37 dispute the Special Deputy’s facts and analysis in paragraphs 34-38 of the Recommended Order. Reiterated Findings of Fact that were revised above are stricken from those Conclusions of Law. Although the relationship between the Petitioner and the drivers contains indicators of employment and of independence, a complete review of the record establishes that the conclusion urged by the Petitioner is as or more reasonable than the conclusion reached by the Special Deputy, particularly in view of the revised Findings of Fact. 

Except for the third-party lease arrangement, the fact situation in this case is analogous to that in Hilldrup Transfer & Storage of New Smyrna Beach, Inc. v. DLES, 447 So.2d 415 (Fla. 5th DCA 1984). While some indicators of employment exist, the parties believe the relationship to be one of independence. The drivers choose the assignments they wish to accept, schedule their own hours, select the routes they wish to travel, can increase their profit based on independent decisions and judgment. The Petitioner is concerned with the end result as opposed to the details of a driver’s work. The Petitioner and the drivers may each make a profit or loss irrespective of the other’s profit or loss. 
Having fully considered the record of this case, the Recommended Order of the Special Deputy, and the exceptions filed by the Petitioner, I hereby adopt the Findings of Fact and Conclusions of Law of the Special Deputy in the Recommended Order as modified above. The Special Deputy’s ultimate conclusion is rejected. A review of the entire record establishes that the Joined Party and other drivers working for the Petitioner under the same terms and conditions were independent contractors.
Therefore, it is ORDERED that the determination dated June 20, 2006, is REVERSED.

DONE and ORDERED at Tallahassee, Florida, this _____ day of February, 2005.
[image: image1.png]



____________________________

Tom Clendenning

Deputy Director
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Office of the Deputy Director

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest to a determination of the Respondent dated June 20, 2006.

After due notice to the parties, a hearing was held on August 29, 2006, by telephone.  The Petitioner, represented by the Secretary/Treasurer of the corporation appeared and testified.  The Joined Party appeared and testified.  The Joined Party’s fiancé testified for the Joined Party.  The Respondent was represented by a Department of Revenue Tax Specialist.

The record of the case, including the recording of the hearing and any exhibits submitted in evidence, is herewith transmitted. The Petitioner requested and was granted an extension of time for submitting Proposed Findings of Fact and Conclusions of Law.  The Petitioner timely submitted its Proposed Findings of Fact and Conclusions of Law.  The Petitioner’s submission is discussed in the Conclusion of Law section of this recommended order.

Issue:   Whether services performed for the Petitioner by the Joined Party and other individuals as Truck Driver constitute insured employment pursuant to Sections 443.036(19), 443.036(21); 443.1216, Florida Statutes.

Findings of Fact:  

1. The Petitioner, D & V Truck, Inc. is a Florida corporation which began operations in Florida effective January 1, 2006.  The Petitioner operates a trucking business which was previously operated in Ohio by an Ohio corporation, Dave Sturtevant Trucking, Inc. 

2. The Petitioner owns six trucks, all of which are leased to FedEx Custom Critical, Inc.  The cost of the trucks is approximately $250,000 each.  The Petitioner’s lease agreement with FedEx Custom Critical, Inc. provides that the Petitioner will provide the drivers for the leased trucks.  The Petitioner hires its drivers in teams of two.

3. The Joined Party’s fiancé was a lead driver for Dave Sturtevant Trucking.  The fiancé’s co-driver was not a satisfactory driver and the co-driver left by mutual agreement.  The Joined Party went to truck driving school and obtained her CDL license with the help of her fiancé.  In September 2005 the Joined Party was hired by Dave Sturtevant Trucking to be the co-driver with her fiancé.  The Joined Party signed a Contractual Agreement on September 17, 2005.

4. FedEx requires a background check and drug test for all drivers.  The background checks and drug tests are conducted by FedEx at the expense of the Petitioner.

5. When the Petitioner incorporated in Florida as D & V Trucking, Inc. the trucking business previously operated by Dave Sturtevant Trucking moved to Florida and currently operates from the home of the Secretary/Treasurer of the corporation.  The Joined Party did not enter into a new written Contractual Agreement but she continued to work under the terms of the agreement with the predecessor corporation.

6. The Contractual Agreement provides that the drivers agree to drive the Petitioner’s truck and to abide by the terms of the agreement between the Petitioner and FedEx by picking up and delivering freight on the dates and times demanded by customers of FedEx and to provide superior service to the customers of FedEx.  The drivers must report any delays to FedEx dispatch within fifteen minutes.  The drivers are required to accept at least 75% of the loads offered by FedEx in a timely respectful manner.

7. The Contractual Agreement provides that the Petitioner will reimburse the driver for any maintenance of the truck, however, the maintenance must be approved by the Petitioner in advance and receipts must be provided for reimbursement.

8. The Petitioner receives 58% of the gross receipts from FedEx for hauling the freight for FedEx customers.

9. The Petitioner pays the driving team a total of 55% of the amount received from FedEx for hauling the freight.  The Petitioner determines which member of the team is the lead driver and which member is the co-driver and also determines the amount paid to the lead driver and the amount paid to the co-driver.  Generally, the lead driver receives 30% of the amount received by the Petitioner from FedEx and the co-driver receives 25%.

10. The drivers are responsible for the cost of the fuel, however, the Petitioner pays a fuel rebate to the drivers based on a sliding scale computed on gross receipts and time on the road.

11. The Petitioner is responsible for all repairs and maintenance on the truck.  The Petitioner is responsible for liability insurance and all licenses and highway taxes.  The truck has a transponder which allows most toll charges to be billed directly to the Petitioner.  Any other tolls or parking expenses are the responsibility of the drivers.  

12. The drivers are responsible for costs of living while on the road, such as meals.  If the drivers decide to spend a night in a motel, the drivers are responsible for the cost of the room.  However, the Petitioner generally pays for motel expenses incurred due to breakdowns.  The Petitioner accepts responsibility for paying the expense of returning the driver home if the driver is unable to complete the trip for any reason.

13. FedEx requires the drivers to wear a FedEx uniform when delivering “white-glove” loads.  The drivers purchase those uniforms from FedEx at a cost of approximately $200.

14. The Petitioner requires the drivers to conduct periodic vehicle inspections to determine if maintenance is necessary and to submit a maintenance schedule to the Petitioner.  The drivers are required to report any problems or breakdowns to the Petitioner.

15. The drivers are free to choose which loads to accept, which routes to take, and where to purchase fuel.  They must deliver their freight on time.  The drivers’ judgment in these matters would affect the earnings for the truck and for the drivers.  

16. The Petitioner has the right to discharge any driver at any time.  If a driver fails to operate the truck in an efficient manner, as determined by the Petitioner, the driver is subject to termination.  If a driver is discharged while on the road, the Petitioner pays the expense of bringing the driver home.  A driver may leave at any time without incurring liability.

17. When the Joined Party and her fiancé were not on the road for the Petitioner, the Petitioner’s truck was parked at their home.  They were not allowed to use the truck for personal use and could not use the truck to haul freight for other companies.

18. No taxes are withheld from the drivers’ pay.  At the end of the year the drivers’ earnings are reported to the Internal Revenue Service on Form 1099-MISC.  The drivers do not receive fringe benefits such as paid health insurance or paid time off from work.

Conclusions of Law:  

19. Section 443.036(21), Florida Statutes, provides:

“Employment” means a service subject to this chapter under s. 443.1216, which is performed by an employee for the person employing him or her.
20. Section 443.1216, Florida Statutes, provides in pertinent part:


(1)(a)  The employment subject to this chapter includes a service performed, including a service performed in interstate commerce, by:



1.  An officer of a corporation.


2. An individual who, under the usual common law rules applicable in determining the employer-employee relationship, is an employee.

21. The Supreme Court of the United States held that the term "usual common law rules" is to be used in a generic sense to mean the "standards developed by the courts through the years of adjudication."  United States v. W.M. Webb, Inc., 397 U.S. 179 (1970).  
22. In Cantor v. Cochran, 184 So.2d 173 (Fla. 1966), the Supreme Court of Florida adopted the tests in 1 Restatement of Law, Agency 2d Section 220 (1958) used to determine whether an employer-employee relationship exists.  Section 220 provides:

(1)
A servant is a person employed to perform services for another and who, in the performance of the services, is subject to the other's control or right of control.

(2)
The following matters of fact, among others, are to be considered:

(a)
the extent of control which, by the agreement, the business may exercise over the details of the work;

(b)
whether the worker is in a distinct occupation or business;

(c)
whether the type of work is usually done under the direction of the employer or by a specialist without supervision;

(d)
the skill required;

(e)
who supplies the place of work, tools, and materials;

(f)
the length of time employed;

(g)
the method of payment;

(h)
whether the work is part of the regular business of the employer;

(i)
whether the parties believe the relationship is independent;

(j)
whether the principal is in business.

23. The issue of whether a worker is an independent contractor or an employee is an issue that has evolved in the courts over time.  Although the legal precedent in Florida is Cantor v. Cochran, supra, the courts have modified the manner in which the factors in the Restatement of Law are analyzed and how the evidence is weighed. The Florida Supreme Court has held that in determining the status of a working relationship, the agreement between the parties should be examined if there is one.  The agreement should be honored, unless other provisions of the agreement, or the actual practice of the parties, demonstrate that the agreement is not a valid indicator of the status of the working relationship.  Otherwise, a fact specific analysis must be made under the Restatement and the actual practice and relationship of the parties is determinative.  In such an analysis, special emphasis should be placed on the extent of “free agency” of the worker in the means and manner of performing the work.  This element of control is the primary indicator of the status of the working relationship.  Keith v. News & Sun Sentinel Co., 667 So. 2d 167 (Fla. 1995).  The degree of control exercised by a business over a worker is the principal consideration in determining employment status. If the business is only concerned with the results and exerts no control over the manner of doing the work, then the worker is an independent contractor. United States Telephone Company v. Department of Labor and Employment Security, 410 So.2d 1002 (Fla. 3rd DCA 1982); Cosmo Personnel Agency of Ft. Lauderdale, Inc. v. Department of Labor and Employment Security, 407 So.2d 249 (Fla. 4th DCA 1981).

24. The only written agreement in evidence is the Contractual Agreement between the Joined Party and the predecessor corporation, Dave Sturtevant Trucking, Inc., an Ohio corporation.  The evidence reveals that the Joined Party continued to work under that contract with the Petitioner, 
D & V Trucking, Inc.  As written, the agreement does not define the nature of the relationship between the Joined Party and the Petitioner.  Thus, a fact specific analysis must be made.

25. The Joined Party contracted with the Petitioner to drive the Petitioner’s truck delivering freight for  the Petitioner’s customer, FedEx.  Although truck driver is a distinct occupation, the Joined Party’s truck driver occupation was an integral part of the Petitioner’s business rather than a separate independent business.  The Petitioner determined which driver was the lead driver and which driver was the co-driver.

26. Generally, truck drivers can not be directly supervised because the work is performed away from the location of an employer or supervisor.

27. The Petitioner’s drivers are required to have a CDL license which requires training and experience to obtain.

28. The Petitioner provides the trucks for the drivers and provides the maintenance, repairs, insurance, and licenses.  The drivers are responsible for the cost of the fuel less any fuel rebate paid by the Petitioner.  The vast majority of the expense of owning and operating the truck is borne by the Petitioner.

29. The relationship between the Petitioner and drivers is an at-will relationship of relative permanence.  Any party may terminate the relationship at any time without incurring liability.  In Cantor v. Cochran, 184 So.2d 173 (Fla. 1966), the court in quoting 1 Larson, Workmens' Compensation Law, Section 44.35 stated: "The power to fire is the power to control. The absolute right to terminate the relationship without liability is not consistent with the concept of independent contractor, under which the contractor should have the legal right to complete the project contracted for and to treat any attempt to prevent completion as a breach of contract.”
30. The drivers are paid a percentage of the amount which the Petitioner receives from its customer, FedEx.  The Petitioner determines the amount of that total percentage as well as the individual percentages for the lead drivers and the co-drivers.  No taxes are withheld from the drivers’ pay and no fringe benefits are provided.  The fact that the Petitioner does not withhold taxes from the pay does not, standing alone, determine the nature of the relationship.

31. The work performed by the drivers is the regular business of the Petitioner.

32. The Petitioner believes that the relationship was an independent contractor relationship and that belief was accepted to some degree by the Joined Party.  The Florida Supreme Court commented in Justice v. Belford Trucking Company, Inc., 272 So.2d 131 (Fla. 1972), "while the obvious purpose to be accomplished by this document was to evince an independent contractor status, such status depends not on the statements of the parties but upon all the circumstances of their dealings with each other.”
33. Most employment relationships have some degree of autonomy.  This is especially true in cases involving workers who perform services remotely, such as truck drivers.  They are not subject to the scrutiny of a supervisor and, by the very nature of the work, they must make certain independent decisions.  Conversely, in some independent contractor relationships the worker may be constrained to some degree.  If the worker is subject to the will and the control of the business, not only as to what must be done but also to how it must be done, the worker is an employee.  

34. Although the drivers are allowed the freedom to reject some loads, the drivers are required to accept at least 75% of the loads offered by FedEx, the Petitioner’s customer.  In addition, the drivers are required to accept the loads in a “timely respectful manner.”  Although the drivers are free to choose their own routes, they are required to meet the time demands of the customer.  The drivers are subject to termination if they do not operate the truck in an efficient manner.  Thus, the drivers are subject to termination if they select an inefficient route or a route that would not allow the driver to deliver on time.  These facts reveal that the Petitioner has the right to control its drivers as to how the work must be performed.

35. The Petitioner submitted a document entitled MEMO: WRITTEN PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LAW.  The specific Proposed Findings of Fact are not identified and numbered nor are the Proposed Conclusions of Law identified and numbered.  As stated in the submission by the Petitioner, the Memo is submitted for the purpose of clarifying a few issues with respect to giving a brief overview and description of the expediting industry.  Most of the Petitioner’s submission is a discussion of facts which are not in evidence.  By law the special deputy must base the recommended order on the evidence in the record and may not accept additional evidence after the close of the hearing.  However, certain Proposed Findings/Conclusions may be gleaned from the submission.  A discussion concerning those Proposed Findings/Conclusions follows.

36. The Petitioner proposes that drivers are able to hire any driver of their choice.  The Proposal is rejected because it is contrary to the evidence.  The Joined Party’s fiancé selected her to be his co-driver and helped her obtain her license, however, he did not hire her.  She was hired by the Petitioner and signed a Contractual Agreement with the Petitioner, not an agreement with her fiancé.

37. The Petitioner proposes that the drivers may work for a competitor with no penalty or restriction.  The Proposal is rejected because it is not supported by the weight of the evidence.  The Petitioner testified that FedEx supplied sufficient work to keep the drivers occupied full time and that they were required to accept 75% of the offered loads.  The Petitioner testified that the drivers could not use the Petitioner’s truck to work for competitors.  The Petitioner testified that the drivers could accept backhaul loads but that no driver had ever accepted a backhaul load because FedEx kept the drivers working full time.  Both the Joined Party and her fiancé testified that they could not work for a competitor while working for the Petitioner and could not use the truck for personal use.

38. The weight of the evidence presented in this case reveals that the Joined Party and other persons performing services as truck driver for the Petitioner, D & V Trucking, Inc., are employees of the Petitioner effective January 1, 2006, the date of the Petitioner’s incorporation and the beginning of its business activity.

Recommendation:  It is recommended that the determination dated June 20, 2006, be  modified to reflect that the Joined Party and other persons performing services for the Petitioner be found to be employees of the Petitioner effective January 1, 2006, the beginning date of the Petitioner’s business activity.

Respectfully submitted on November 1, 2006.
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