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	State of Florida
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O R D E R

This matter comes before me for final Agency Order.

Having fully considered the Special Deputy’s Recommended Order and the record of the case and, in the absence of any exceptions to the Recommended Order, I hereby adopt the Findings of Fact and Conclusions of Law as set forth therein, a copy of which is attached hereto and incorporated herein.

In consideration thereof, it is hereby ORDERED that the determination dated February 13, 2006, is REVERSED.

DONE and ORDERED at Tallahassee, Florida, this _______ day of July, 2006.
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RECOMMENDED ORDER OF SPECIAL DEPUTY

TO:  
Tom Clendenning, Deputy Director


Office of the Deputy Director

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest to a determination of the Respondent dated February 13, 2006.

After due notice to the parties, a hearing was held on May 16, 2006, by telephone.  The Petitioner was represented by an attorney from NICA, a third party administrator.  The Petitioner’s corporate president, the manager of the Petitioner’s office in Jacksonville, Florida, and a supervisor from the Jacksonville office testified as witnesses for the Petitioner.  The Respondent was represented by a revenue administrator from the Department of Revenue.  A Tax Specialist I testified as a witness.

The record of the case, including the recording of the hearing and the exhibits submitted in evidence, is herewith transmitted. The Petitioner submitted Proposed Findings of Fact and Conclusions of Law.  Those proposals that are relevant and supported by the evidence are incorporated herein.  

Issue: Whether services performed for the Petitioner by the Joined Party and other individuals working as drivers constitute insured employment pursuant to Sections 443.036(19), 443.036(21); 443.1216, Florida Statutes.

Whether the Petitioner's corporate officers received remuneration for employment which constitutes wages, pursuant to Sections 443.036(21), (44), Florida Statutes; Rule 60BB-2.025, Florida Administrative Code.

Findings of Fact:  

1. The Petitioner is a Georgia corporation which was formed in 1996 for the purpose of providing parcel delivery services for Airborne Express in some areas of Florida.  

2. The Petitioner’s corporate officers, Brent Ford and Tina Ford, are residents of Georgia.

3. In 2004, Airborne Express was purchased by DHL.  At that time, the Petitioner entered into a contract to deliver parcels for DHL in some areas in Florida.  The Petitioner currently has an office in St. Petersburg, Florida, an office in Tampa, Florida, and two offices in Jacksonville, Florida.

4. Brent Ford is the Petitioner’s president and chief executive officer.  He manages the Petitioner’s business from his office in Georgia and is in daily contact by telephone with the Florida offices.    He makes several trips to the Florida offices each year, but approximately 95% of his services for the Petitioner are performed from Georgia.  Tina Ford is the corporate secretary, and she performs administrative tasks for the Petitioner from the office in Georgia.  Both Brent Ford and Tina Ford receive a salary from the Petitioner. 

5. Under the contract with Airborne Express, the Petitioner used employees to deliver the parcels.  The employees were leased from Premium of Tennessee, Inc., a leasing company in Florida.

6. Under the contract with DHL, the Petitioner used drivers it considered to be independent contractors to deliver the parcels.  At issue here is the status of the drivers and corporate officers.

7. The Joined Party began delivering parcels for the Petitioner in approximately 2000 and was a leased employee of Premium of Tennessee, Inc.  She drove a truck that was owned and operated by the Petitioner.  The Petitioner was responsible for the expense of operating the vehicle, including insurance.

8. On October 4, 2004, the Joined Party entered into an independent contractor agreement with the Petitioner to provide pickup and delivery services within the DHL service area.  As part of the independent contractor agreement, the Joined Party agreed to lease or purchase a vehicle which was owned by the Petitioner and agreed that she would be responsible for all operating costs including fuel, maintenance, repairs, and insurance.  In addition, the Joined Party was responsible for providing maps, a hand truck, rope or any other equipment or supplies necessary to perform the work.

9. All of the drivers entered into the same or similar independent contractor agreement with the Petitioner.  Each of the independent contractor agreements specifies that the relationship between the driver and the Petitioner is that of an independent contractor and not that of an employee.

10. Some of the drivers choose to provide their own vehicles rather than lease or purchase a vehicle owned by the Petitioner.

11. On October 7, 2004, the Joined Party entered into an independent contractor agreement with NICA, an association of independent contractors who provide courier services, to perform driver services for the Petitioner.  NICA provides third party administrative, financial, and tax services to independent contractors and arranges for group occupational and disability insurance coverage for the independent contractors.  In exchange for the services provided by NICA, the Joined Party agreed to pay a fee to NICA.

12. The agreement with NICA provides that the Joined Party is engaged in her own independently established business and is responsible for supplying all equipment, tools, materials, and/or supplies to perform the work. 

13. The Petitioner provides training to new drivers.  The new driver will ride with a supervisor while the supervisor makes the deliveries and pickups on the route for a period of ten working days.  The supervisor explains how to read the DHL labels and how to scan the labels with a hand held scanner.  The supervisor advises the driver of the most efficient driving routes based on mileage or travel time.  The drivers are not paid during the training.  However, if they complete the training and accept work as a driver, they are paid a signing bonus based on $60 per day of training completed.

14. The drivers are not required to comply with the initial training.  They are free to determine their own method of delivering the parcels, including selecting the route and the order of delivery.

15. The drivers may accept or reject any delivery order, but they are required to notify the Petitioner if a pickup or delivery is rejected so that the Petitioner can offer the pickup or delivery to another driver.  The drivers are free to set their own work schedules.  The Petitioner merely notifies the drivers when the parcels will be ready for delivery.  The drivers are able to pickup the parcels after that time.

16. The drivers are required to obtain their own substitutes if they are unable to make a delivery.

17. The Joined Party and the other drivers are paid a flat rate on a bi-weekly basis.  The flat rate is based on a percentage of the Petitioner’s customer billings within the driver’s delivery area. The amount of the flat rate varies from driver to driver.

18. DHL has a delivery deadline time for some parcels.  If a driver is responsible for a late delivery, a 20% penalty may be assessed to the driver.  The drivers are not compensated for any parcel that is mishandled by the driver.  The drivers are not paid for any deliveries or pickups that are attempted but not made.  The drivers are responsible for reimbursing the Petitioner for any costs associated with the mishandling of a parcel.

19. No taxes are withheld from the drivers’ pay and they are not entitled to any fringe benefits provided by the Petitioner.  At the end of the year, each driver’s income is reported on Form 1099-MISC as non-employee compensation.

20.  The independent contractor agreement may be terminated by either party without cause with notice of at least ten working days.  The Petitioner notified the Joined Party in writing that the independent contractor agreement would be terminated as of December 5, 2005, and that her services would no longer be required after that date.

Conclusions of Law:  

21. Section 443.036(21), Florida Statutes, provides:

“Employment” means a service subject to this chapter under s. 443.1216, which is performed by an employee for the person employing him or her.

22. Section 443.1216, Florida Statutes, provides in pertinent part:


(1)(a)  The employment subject to this chapter includes a service performed, including a service performed in interstate commerce, by:



1.  An officer of a corporation.


2. An individual who, under the usual common law rules applicable in determining the employer-employee relationship, is an employee.
23. Section 443.1216(13)(w), Florida Statutes, provides that: 

Service performed by an individual for remuneration for a private, for profit delivery or messenger service, is exempt employment if the individual:

1. Is free to accept or reject jobs from the delivery or messenger service and the delivery or messenger service does not have control over when the individual works;

2. Is remunerated for each delivery, or the remuneration is based on factors that relate to the work performed, including receipt of a percentage of any rate schedule;

3. Pays all expenses, and the opportunity for profit or loss rests solely with the individual;

4. Is responsible for operating costs, including fuel, repairs, supplies, and motor vehicle insurance;

5. Determines the method of performing the service, including selection of routes and order of deliveries;

6. Is responsible for the completion of a specific job and is liable for any failure to complete that job;

7. Enters into a contract with the delivery or messenger service which specifies that the individual is an independent contractor and not an employee of the delivery or messenger service;

8. Provides the vehicle used to perform the service.

24. The evidence presented in this case reveals that the drivers, including the Joined Party, are free to accept or reject jobs, are free to set their own schedules, are paid based on a percentage of a rate schedule, are responsible for all operating costs of the vehicle and all other expenses, are personally responsible for the opportunity for profit or loss, are free to determine the method of performing the service, are responsible for completion of a delivery and liable for failure to complete the delivery, and that they have independent contractor agreements which specify that they are independent contractors and not employees, and that they provide the vehicles used to perform the service.  Thus, the Joined Party’s employment and the employment of the other drivers meet the exemption requirements set forth in section 443.1216(13)(w), and they are exempt from coverage under the law.

25. Section 443.036(c), Florida Statutes, provides:

A person who is an officer of a corporation, or a member of a limited liability company classified as a corporation for federal income tax purposes, and who performs services for the corporation or limited liability company in this state, regardless of whether those services are continuous, is deemed an employee of the corporation or the limited liability company during all of each week of his or her tenure of office, regardless of whether he or she is compensated for those services. Services are presumed to be rendered for the corporation in cases in which the officer is compensated by means other than dividends upon shares of stock of the corporation owned by him or her. 
26. The employment of Tina Ford is not covered by Florida law because her services are not performed in Florida.

27. Section 443.1216(7), Florida Statutes, provides that the employment subject to this chapter includes an individual’s entire service, performed inside or both inside and outside the state if:
(a)  The service is localized within this state; or 

(b)  The service is not localized within any state, but some of the service is performed in this state, and: 

1.  The base of operations, or, if there is no base of operations, the place from which the service is directed or controlled, is located within this state; or 

2.  The base of operations or place from which the service is directed or controlled is not located within any state in which some part of the service is performed, but the individual's residence is located within this state.
28. Section 443.1216(9), Florida Statutes, provides that service is deemed to be localized within a state if:

(a)  The service is performed entirely inside the state; or 

(b)  The service is performed both inside and outside the state, but the service performed outside the state is incidental to the individual's service inside the state. Incidental service includes, but is not limited to, service that is temporary or transitory in nature or consists of isolated transactions. 
29. Brent Ford performs services for the Petitioner both inside and outside Florida; however, his Florida services are very limited in nature.  Since the statutory requirements are not met, his employment is not subject to Chapter 443, Florida Statutes.
Recommendation:  It is recommended that the determination dated February 13, 2006, be REVERSED.  

Respectfully submitted on June 14, 2006.
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