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	PETITIONER:
	

	Employer Account No. - 1103598
	

	SAN ANTONIO LUMBER CO INC
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	DOCKET NO. 2005-68130L

	RESPONDENT:
	

	State of Florida
	

	Agency for Workforce Innovation
	

	c/o Department of Revenue
	


O R D E R

This matter comes before me for final Agency Order.

Having fully considered the Special Deputy’s Recommended Order and the record of the case and, in the absence of any exceptions to the Recommended Order, I hereby adopt the Findings of Fact and Conclusions of Law as set forth therein, a copy of which is attached hereto and incorporated herein.

In consideration thereof, it is hereby ORDERED that the determination dated October 5, 2005, is REVERSED.

DONE and ORDERED at Tallahassee, Florida, this _______ day of February 2006.
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	Tom Clendenning

	Deputy Director

	Agency for Workforce Innovation
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RECOMMENDED ORDER OF SPECIAL DEPUTY

TO:  
Tom Clendenning, Deputy Director


Office of the Deputy Director

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest to a determination of the Respondent dated October 5, 2005.

After due notice to the parties, a hearing was held on January 13, 2006, by telephone.  The Petitioner, represented by the vice president, appeared and testified.  The Respondent was represented by a tax specialist from the Florida Department of Revenue.  

The record of the case, including the recording of the hearing and any exhibits submitted in evidence, is herewith transmitted.  Proposed Findings of Fact and Conclusions of Law were not submitted.

Issue:   Whether services performed for the Petitioner constitute insured employment, pursuant to Sections 443.036(19), (21); 443.1216, Florida Statutes.

Whether the Petitioner's corporate officers received remuneration for employment which constitutes wages, pursuant to Sections 443.036(21), (44), Florida Statutes; Rule 60BB-2.025, Florida Administrative Code.

Findings of Fact:  

1. The Petitioner is an S corporation.  The Petitioner’s business activity is retail lumber and building supplies. The president of the corporation is the sole shareholder. 

2. Although the president is retired and has other business interests, he usually comes into the business each morning for about an hour and each afternoon for about an hour.  The Petitioner employs an individual to manage the business.

3. During 2004 the president did not receive a salary.  Although the business did operate at a profit, the president did not receive any cash distribution.

4. During 2004 the Petitioner sustained hurricane damage to its property and hired two local handymen to repair the damage.  The Petitioner hired the two handymen because they were involved in the repair of other property in the neighborhood.  At the end of 2004 the Petitioner issued a Form 1099-MISC to each of the handymen listing the money paid to them as nonemployee compensation.  The total amount paid to the two handymen was $2,407.50.

5. Another local individual repairs lawnmowers and other equipment and machinery for a living.  The Petitioner paid that individual $213.94 during 2004 to repair a lawnmower or other item of machinery.

6. The manager of the business is paid a salary.  In 2004 the Petitioner wrote a check to the manager in the amount of $53.00 as a reimbursement for supplies.  The $53.00 check was paid to the manager in addition to his salary.   

7. The Petitioner provides paid health insurance for employees who have been employed for at least one year.  Occasionally, the employer will agree to reimburse a new employee for the cost of the new employee’s health insurance premiums until the new employee is eligible for coverage under the employer’s health insurance plan.  In 2004 the Petitioner reimbursed three new employees for health insurance premiums.  Those employees were paid wages of $25,548.28, $16,277.28, and $8,160.00 during 2004.

8. One of the Petitioner’s employees is on Medicare and is not covered by the Petitioner’s health insurance plan.  The Petitioner reimbursed that employee for the cost of her supplemental insurance.  During 2004 that employee was paid wages in the amount of $27,973.42.

9. The Petitioner was randomly selected by the Department of Revenue for an audit of its books and records for the tax year 2004.

10. The auditor determined that the two handymen had been misclassified as independent contractors.  He determined that the $2,407.50 paid to them should have been classified as wages.

11. The auditor determined that the $213.94 paid for the repair of equipment should have been included as wages and that the $53.00 reimbursement paid to the manager also should have been included as wages.

12. The auditor added $4,890.05 as taxable wages for the reimbursement of health insurance premiums even though the Petitioner had paid unemployment compensation tax on the first $7,000 in wages for each of those four employees.

13. The auditor determined that the president should have received remuneration because he was active in the business.  He determined that the president should have been paid wages of $100,000.00 during 2004 and that the first $7,000 of those wages were taxable wages.

14. On October 5, 2005, the Department of Revenue notified the Petitioner that $154.70 in tax and interest was due as a result of the audit.  The determination did not notify the Petitioner of the changes that had been made by the auditor which resulted in the additional tax due.  The Petitioner filed a timely protest by letter dated October 19, 2005.

Conclusions of Law:  

15. Section 443.036(21), Florida Statutes, provides:

“Employment” means a service subject to this chapter under s. 443.1216, which is performed by an employee for the person employing him or her.

16. Section 443.1216, Florida Statutes, provides in pertinent part:


(1)(a)  The employment subject to this chapter includes a service performed, including a service performed in interstate commerce, by:



1.  An officer of a corporation.


2. An individual who, under the usual common law rules applicable in determining the employer-employee relationship, is an employee.

17. Section 443.036(20)(c), Florida Statutes, provides:

Any person who is an officer of a corporation, or a member of a limited liability company classified as a corporation for federal income tax purposes, and who performs services for such corporation or limited liability company in this state, regardless of whether those services are continuous, shall be deemed an employee of the corporation or limited liability company during all of each week of his or her tenure of office, regardless of whether he or she is compensated for those services.  Services are presumed to be rendered for the corporation in cases in which the officer is compensated by means other than dividends upon shares of stock of such corporation owned by him or her.

18. In regard to the president, there is no requirement in the law that all or a portion of dividends or other distribution of the corporation’s earnings and profits paid to a shareholder must be classified as wages.  In fact, there is no requirement that any of the dividends be classified as wages.  However, the Internal Revenue Service has ruled that an individual who is active in the operation of a business and who is paid dividends in lieu of reasonable compensation for services performed must classify a portion of the distribution as wages.  See Rev. Rul. 74-44. 

19. Generally, an officer of a corporation is an employee of the corporation.  However, an officer is not considered to be an employee of the corporation if two requirements are met: (1) the officer does not perform any services or performs only minor services; and (2) the officer is not entitled to receive, directly or indirectly, any remuneration. See  Treas. Reg. section 31.3121(d)-1(b).

20. The only evidence concerning the president is that he made an appearance at the business each day.  If he performed any services for the Petitioner, those services were minor.  Since the president did not perform substantial services for the Petitioner, there is no requirement that a portion of the Petitioner’s earnings and profits be reclassified as the president’s wages. 

21. Section 443.1217(1), Florida Statutes, provides in pertinent part:

The wages subject to this chapter include all remuneration for employment, including commissions, bonuses, back pay awards, and the cash value of all remuneration paid in any medium other than cash.

22. Under the above section of the law, the reimbursement for health insurance premiums paid by employees could be classified as wages.  Those payments were not for expenses paid by the employees for the benefit of the Petitioner.  The health insurance premiums were for the benefit of the employees.  However, the $53.00 reimbursement paid to an employee for supplies purchased for the Petitioner’s benefit would not be classified as wages because it was not remuneration for employment.

23. Section 443.1217(2)(a), Florida Statutes, provides that the part of remuneration paid to an individual by an employer for employment during a calendar year in excess of the first $7000 of remuneration paid to the individual by the employer during the calendar year, unless that part of the remuneration is subject to a tax, under a federal law imposing the tax, against which credit may be taken for contributions required to be paid into a state unemployment fund, is exempt from this chapter.

24. The Petitioner paid unemployment compensation taxes on the first $7000 in wages paid to each of the four employees who received reimbursement for health insurance premiums.  Therefore, that addition does not result in additional taxable wages or result in additional tax due.

25. In regard to the workers who repaired hurricane damage to the Petitioner’s property and the worker who repaired the Petitioner’s equipment, these workers were clearly independent tradesmen. The Petitioner contracted with them to perform a specific task which was not within the regular course of the Petitioner’s business.  Therefore, they were not employees of the Petitioner.

Recommendation:  It is recommended that the determination dated October 5, 2005, holding that additional tax and interest is due in the amount of $154.70, be REVERSED.

Respectfully submitted on January 20, 2006.
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