 AGENCY FOR WORKFORCE INNOVATION

OFFICE OF THE DEPUTY DIRECTOR

TALLAHASSEE, FLORIDA
Docket No. 2005-55152L

7 of 7

	PETITIONER:
	

	Employer Account No. – 2479200


	

	EXECUTIVE SEARCH SOLUTIONS INC
	

	
	

	
	PROTEST OF LIABILITY

	
	DOCKET NO. 2005-55152L

	RESPONDENT:
	

	State of Florida
	

	Agency for Workforce Innovation
	

	c/o Department of Revenue
	


O R D E R

This matter comes before me for final Agency Order.

Having fully considered the Special Deputy’s Recommended Order and the record of the case and, in the absence of any exceptions to the Recommended Order, I hereby adopt the Findings of Fact and Conclusions of Law as set forth therein, a copy of which is attached hereto and incorporated herein.

In consideration thereof, it is hereby ORDERED that the determination dated August 8, 2005, is AFFIRMED.

DONE and ORDERED at Tallahassee, Florida, this _______ day of November, 2005.
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	Tom Clendenning

	Deputy Director

	Agency for Workforce Innovation
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	RESPONDENT:
	

	State of Florida
	

	Agency for Workforce Innovation
	

	c/o Department of Revenue
	


RECOMMENDED ORDER OF SPECIAL DEPUTY

TO:  
Tom Clendenning, Deputy Director


Office of the Deputy Director

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest to a determination of the Respondent dated August 8, 2005.

After due notice to the parties, a hearing was held on October 19, 2005, by telephone.  The Petitioner, represented by the Controller, appeared and testified.  The Petitioner’s former Vice President appeared and testified as a witness.  The Respondent was represented by a Senior Tax Specialist from the Florida Department of Revenue.  A Revenue Specialist II testified as a witness.  The Joined Party appeared and testified. 

The record of the case, including the recording of the hearing and any exhibits submitted in evidence, is herewith transmitted.  Proposed Findings of Fact and Conclusions of Law were not submitted.

Issue:   Whether services performed for the Petitioner by the Joined Party constitute insured employment pursuant to Section 443.036(19), 443.036(21), 443.1216, Florida Statutes.

Whether the Petitioner meets liability requirements for Florida unemployment compensation contributions pursuant to Sections 443.036(19); 443.036(21), Florida Statutes.

Findings of Fact:  

1. The Petitioner is a corporation which was formed in 1996 for the purpose of recruiting individuals for placement with mortgage companies.  The Petitioner receives a fee from its mortgage company clients in return for its recruiting services.

2. Prior to 2000 the Petitioner employed individuals which it acknowledged to be employees of the Petitioner.  However, in 2000 the Petitioner began leasing all of its employees through an employee leasing company.

3. The Petitioner’s vice president had a relationship with a company that developed computer software.  That company informed the vice president that the company was in the market to hire test engineers for temporary work assignments and requested that the Petitioner recruit those workers.  The vice president negotiated with the computer software company to determine how much the company was willing to pay for test engineers.  Instead of recruiting the test engineers for the company the Petitioner decided to hire the test engineers and to place them in temporary work assignments at the location of the software company.

4. The Petitioner entered into a written agreement with the computer software company to provide temporary workers.  Part of that written agreement was a clause that, after three months, the client company could hire the temporary worker as a permanent employee of the client company without having to pay the Petitioner a fee for recruiting the permanent employee.

5. The Joined Party is an individual with a history of employment in the field of information technology.  He was planning to relocate to the Orlando area and had posted his resume on Monster.com, an internet employment service, in an attempt to find employment.

6. The Petitioner’s vice president found the Joined Party’s resume on Monster.com and contacted him by telephone to arrange an interview with the Petitioner’s client.  The client company found the Joined Party to be acceptable and the Petitioner entered into an agreement with the Joined Party to work for the Petitioner at the location of the Petitioner’s client.  The verbal agreement was reduced to writing in a document entitled Contracting Agreement.

7. The vice president informed the Joined Party verbally and in the Contracting Agreement that the Petitioner is an equal opportunity employer and that the Joined Party would be expected to effectively perform his assigned duties and maintain appropriate business ethics.  In addition, he was informed that the Petitioner had entered into an agreement with its client to allow the Joined Party to become a full-time employee of the client after three months of work with the client.

8. The Joined Party was informed verbally and in the Contracting Agreement that his rate of pay was $31 per hour, that the Petitioner would pay him on a bi-weekly basis, and that the Petitioner would not deduct any taxes from his pay.  He was informed that the client’s hours of business were from 9:00 AM until 6:00 PM and that he would work those hours plus possible overtime, which the Petitioner would pay at straight time.   He was informed that, according to the vice president’s understanding of the client’s needs, work would be available for a period of three to six months or longer, but with no guarantee.  He was provided with the name of the individual at the client company who would be his contact manager.

9. The Joined Party began work at the location of the Petitioner’s client on June 21, 2004.  All of his work was performed at the location of the Petitioner’s client and the client provided everything that was needed for the Joined Party to perform his work.

10. The client company determined the Joined Party’s hours of work.  The client company’s hours of operation were from 9:00 AM until 6:00 PM.  The Joined Party generally worked those hours; however, he was provided with a key to the client’s business location so that he could come in early two days each week to work overtime.

11. The client company provided initial and on-going training for the Joined Party.

12. Although the Joined Party was never told by the Petitioner or his supervisor at the client company that he could or could not work elsewhere, the Joined Party felt strongly that the client company would not allow him to work for a competitor of the client company.

13. On one occasion the Joined Party was required to travel on behalf of the client company.  The Joined Party submitted an expense report and was reimbursed by the Petitioner for his travel expense.

14. The Petitioner required the Joined Party to personally perform his work.  On several occasions the Petitioner’s vice president visited the Joined Party at the client’s work site to determine if the Joined Party was having any problems with the work assignment or with the client company.  In addition, the vice president contacted the client company to make sure that the client company was satisfied with the Joined Party and his work performance.

15. The Joined Party was required to record his hours worked on a timesheet.  At the end of each pay period the client company would submit the Joined Party’s timesheet to the Petitioner so that the Petitioner could pay the Joined Party.

16. The Joined Party was paid by the Petitioner on a bi-weekly basis.  No taxes were withheld from his pay.  The Joined Party did not receive any employee fringe benefits such as health insurance or paid vacations.  After the end of 2004 the Joined Party received Form 1099-MISC from the Petitioner reporting his earnings as nonemployee compensation.

17. During the calendar quarter ended June 30, 2004, the Joined Party received earnings from the Petitioner in the amount of $1,364.00.  During the calendar quarter ended September 30, 2004, the Joined Party received earnings from the Petitioner in the amount of $15,145.05.

18. The Petitioner reserved the right to terminate the Joined Party at any time without incurring liability.  The Joined Party also had the right to terminate the relationship at any time without incurring liability.  However, the client company did not have the right to terminate the Joined Party.  The client company could only request the Petitioner to terminate the work assignment.

19. During the time the Joined Party worked at the client location, the Petitioner also placed two other temporary workers at the same worksite.  The Joined Party worked at the location of the Petitioner’s client until February 22, 2005, when the assignment ended due to lack of work.  Shortly before the assignment ended the Joined Party requested other work through the Petitioner because the work with the client was slowing down.  The Petitioner attempted to find other work for the Joined Party, both before and after the assignment ended.  The Petitioner was unable to find other work for the Joined Party that was acceptable to the Joined Party.

Conclusions of Law:  

20. Section 443.036(21), Florida Statutes, provides:

“Employment” means a service subject to this chapter under s. 443.1216, which is performed by an employee for the person employing him or her.

21. Section 443.1216, Florida Statutes, provides in pertinent part:


(1)(a)  The employment subject to this chapter includes a service performed, including a service performed in interstate commerce, by:



1.  An officer of a corporation.


2. An individual who, under the usual common law rules applicable in determining the employer-employee relationship, is an employee.

22. The Supreme Court of the United States held that the term "usual common law rules" is to be used in a generic sense to mean the "standards developed by the courts through the years of adjudication."  United States v. W.M. Webb, Inc., 397 U.S. 179 (1970).  In Cantor v. Cochran, 184 So. 2d 173 (Fla. 1966), the Supreme Court of Florida adopted the tests in 1 Restatement of Law, Agency 2d Section 220 (1958) used to determine whether an employer-employee relationship exists.  Section 220 provides:

(1)
A servant is a person employed to perform services for another and who, in the performance of the services, is subject to the other's control or right of control.

(2)
The following matters of fact, among others, are to be considered:

(a)
the extent of control which, by the agreement, the business may exercise over the details of the work;

(b)
whether the worker is in a distinct occupation or business;

(c)
whether the type of work is usually done under the direction of the employer or by a specialist without supervision;

(d)
the skill required;

(e)
who supplies the place of work, tools, and materials;

(f)
the length of time employed;

(g)
the method of payment;

(h)
whether the work is part of the regular business of the employer;

(i)
whether the parties believe the relationship is independent;

(j)
whether the principal is in business.

23. In order to determine whether a worker is an employee or an independent contractor under the common law, the relationship between the worker and the business must be examined and all evidence of control and independence must be considered.  All evidence of the degree of control and the degree of independence must be weighed.  All factors enumerated in 1 Restatement of Law, supra, must be considered.  The Florida Supreme Court has held that in determining the status of a working relationship, the agreement between the parties should be examined if there is one.  The agreement should be honored, unless other provisions of the agreement, or the actual practice of the parties, demonstrate that the agreement is not a valid indicator of the status of the working relationship.  Otherwise, a fact specific analysis must be made under the Restatement and the actual practice and relationship of the parties is determinative.  In such an analysis, special emphasis should be placed on the extent of “free agency” of the worker in the means and manner of performing the work.  This element of control is the primary indicator of the status of the working relationship.  Keith v. News & Sun Sentinel Co., 667 So. 2d 167 (Fla. 1995).  
24. The verbal agreement and the written Contracting Agreement set forth the agreement of hire.  Those agreements are substantially identical.  However, the Petitioner told the Joined Party verbally that the written Contracting Agreement was not a guarantee.  Through those agreements the Petitioner established the rate of pay, the method of pay, the general hours of work, the Petitioner’s expectations, the person who was to be the Joined Party’s supervisor, and the agreement to allow the Joined Party to accept employment with the client after three months.

25. The Petitioner clearly relinquished some of the right to control the Joined Party and the actual control of the Joined Party to the Petitioner’s client.  The Petitioner’s client had the final say in the hours of work, the assigned duties, and the means and manner of performing the assigned duties.  

26. The Petitioner required that the Joined Party personally perform the work.  Lack of employer control is indicated in cases where the worker may hire a substitute without the employer’s knowledge or consent.  The requirement that services were to be rendered personally by the Joined Party shows that the Petitioner was interested in the method of performing the work as well as the results.

27. The Petitioner’s vice president monitored the Joined Party’s work through contacts with the Joined Party at the client location and through conversations with the Joined Party’s manager.  This monitoring of the Joined Party’s performance reveals an interest in the means and manner of performing the work rather than just the results of his performance.

28. The client trained the Joined Party concerning how the work was to be performed.  Through that training the Petitioner and the client controlled the means and manner of performing the work.

29. The Petitioner’s primary business activity is the recruitment of employees for mortgage companies.  However, the Petitioner made a business decision to develop a secondary business activity, providing temporary workers to the Petitioner’s client.  It has not been established that the Joined Party was in a business that was separate and distinct from the Petitioner’s business.  Instead, it has been clearly shown that the Joined Party’s services were integrated into the Petitioner’s business.  

30. Section 443.101(10)(a), Florida Statutes, provides:

1. “Temporary help firm” means a firm that hires its own employees and assigns them to clients to support or supplement the client’s workforce in work situations such as employee absences, temporary skill shortages, seasonal workloads, and special assignments and projects.

31. The relationship between the Petitioner and the client company is precisely the same type relationship defined by law as “temporary help firm.”  The law clearly makes a provision for this type activity to be included within the definition of employment.  Although the Petitioner relinquished some control to the client company, the Joined Party was not an employee of the client company.  The Joined Party was compensated directly by the Petitioner and the client company did not have the right to discharge the Joined Party.

32. The relationship was an at will relationship which continued as long as work was available with the Petitioner’s client or clients.  The Petitioner had the right to terminate the relationship at any time.  In Cantor v. Cochran, 184 So. 2d 173 (Fla. 1966), the court in quoting 1 Larson, Workmens' Compensation Law, Section 44.35 stated: "The power to fire is the power to control. The absolute right to terminate the relationship without liability is not consistent with the concept of independent contractor, under which the contractor should have the legal right to complete the project contracted for and to treat any attempt to prevent completion as a breach of contract.”

33. The Petitioner directly and indirectly controlled the means and manner of performing the work.  Therefore, it is concluded that the Joined party was an employee of the Petitioner.

34. Section 443.1215, Florida Statutes, provides that an employing unit that, in a calendar quarter during the current or preceding calendar year paid wages of at least $1,500 for service in employment, is an employer subject to the Unemployment Compensation Law.

35. The Petitioner paid wages to the Joined Party in the amount of $1,364 during the calendar quarter ending June 30, 2004.  Based on the amount of wages paid to the Joined Party during that quarter, the Petitioner did not establish liability for payment of unemployment compensation taxes.  However, the Petitioner paid wages to the Joined Party during the quarter ending September 30, 2004, in the amount of $15,145.  The wages paid to the Joined Party during that quarter are in excess of $1,500.  Thus, the Petitioner has established liability for payment of taxes effective July 1, 2004.

36. The determination issued by the Department of Revenue addresses only the employment of the Joined Party and the liability established by the Joined Party’s employment.  The Department of Revenue did not extend the determination to other workers, including other temporary workers performing services for the Petitioner’s client as test engineers.  As it relates to the Joined Party, it is recommended that the determination be affirmed.

Recommendation:  It is recommended that the determination dated August 8, 2005, be AFFIRMED.

Respectfully submitted on October 28, 2005.
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