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	PETITIONER:
	

	Employer Account No. – 1492739


	

	REALTOR ASSOCIATION OF FRANKLIN
	

	SOUTHERN GULF COUNTIES INC


	

	
	

	
	

	
	PROTEST OF LIABILITY

	
	DOCKET NO. 2005-55151R

	RESPONDENT:
	

	State of Florida
	

	Agency for Workforce Innovation
	

	c/o Department of Revenue
	


ORDER

This matter comes before me for final Agency Order.

Having fully considered the Special Deputy’s Recommended Order and the record of the case, and in the absence of any exceptions to the Recommended Order, I hereby adopt the Findings of Fact and Conclusions of Law as set forth therein, a copy of which is attached hereto and incorporated herein.

In consideration thereof, it is hereby ORDERED that the Petitioner’s protest to the determination dated December 6, 2004, is dismissed due to lack of jurisdiction.

DONE and ORDERED at Tallahassee, Florida, this _____ day of December, 2005.
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	Tom Clendenning

	Deputy Director

	Agency for Workforce Innovation


	PETITIONER:
	

	Employer Account No. - 1492739
	

	REALTOR ASSOCIATION OF FRANKLIN
	

	SOUTHERN GULF COUNTIES INC


	

	
	

	
	

	
	PROTEST OF LIABILITY

	
	DOCKET NO. 2005-55151R

	RESPONDENT:
	

	State of Florida
	

	Agency for Workforce Innovation
	

	c/o Department of Revenue
	


RECOMMENDED ORDER OF SPECIAL DEPUTY

TO:  
Tom Clendenning, Deputy Director


Office of the Assistant Director

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest to a determination of the Respondent dated on or before December 6, 2004, which held the Petitioner’s tax rate effective January 1, 2005, to be .0540.

After due notice to the parties, a hearing was held on October 20, 2005, by telephone.  The Petitioner, represented by its Association Executive, Gloria Salinard, appeared and testified.  The Department of Revenue, represented by a Tax Specialist II, appeared and testified.  In addition to this protest the Petitioner filed an appeal from a determination of an Unemployment Compensation Claims Adjudicator.  The two matters were consolidated into a single hearing and the claimant appeared.

The record of the case, including the cassette tape recordings of the hearing and any exhibits submitted in evidence, is herewith transmitted.  Proposed Findings of Fact and Conclusions of Law were not submitted.

Issue: Whether the Petitioner filed a timely protest pursuant to §443.131(3)(h), 443.141(2)(c), or 443.1312, Florida Statutes, and Rule 60BB-2.035, Florida Administrative Code. 

Findings of Fact: 

1. The Petitioner is a Realtor’s association.  On November 1, 2004, the Petitioner appointed Gloria Salinard to be the Association Executive.  Prior to that date, Ms. Salinard was a member of the Petitioner’s Board of Directors.  In July 2005, Ms. Salinard became aware of a bill from the Florida Department of Revenue for additional unemployment compensation taxes due.  She mailed a letter of protest to the Department of Revenue postmarked August 19, 2005, protesting the benefit charges to the Petitioner’s account and protesting the tax rate that had been assigned by the Department of Revenue for the 2005 tax year.

2. The Petitioner’s correct official address of record in early 2003 was P.O. Box 607, Apalachicola, Florida.  

3. In approximately March 2003, the Petitioner moved its physical business location to 221 Avenue E, Suite B, Apalachicola.  It discontinued using the P. O. Box address, but did not notify the Department of Revenue of its address change.

4. In January 2004, the Petitioner filed its Employer’s Quarterly Report for payment of unemployment compensation taxes.  The Petitioner did not use the pre-printed form supplied by the Department of Revenue but used a blank form downloaded from the internet.  On that blank form the Petitioner entered the P.O. Box 607 address.

5. On or before November 18, 2003, the Department of Revenue mailed an Unemployment Tax Rate Notice to the Petitioner at the official address of record, P.O. Box 607.  That notice assigned the minimum tax rate for 2004.  That notice was returned by the Post Office with a note showing the Petitioner’s new address as 221 Avenue E, Suite B.  As a result of the mail returned by the Post Office the Department of Revenue changed the Petitioner’s address of record.

6. For the first and second quarters 2004 the Petitioner filed its Employer’s Quarterly Report using the pre-printed form provided by the Department of Revenue and using the address of 221 Avenue E, Suite B.

7. On or before May 3, 2004, the Department of Revenue mailed Notice of Benefits Paid for the quarter ending March 31, 2004, to 221 Avenue E, Suite B.

8. On or before July 21, 2004, the Department of Revenue mailed Notice of Benefits Paid for the quarter ending June 30, 2004, to 221 Avenue E, Suite B.

9. In October 2004, the Petitioner filed its Employer’s Quarterly Report for the quarter ending September 30, 2004.  It did not use the pre-printed form and entered the P.O. Box 607 address on the blank tax report.

10. On or before December 6, 2004, the Department of Revenue mailed the Unemployment Compensation Tax Rate Notice for the 2005 tax year to the address of record, 221 Avenue E, Suite B, Apalachicola, Florida.  The notice states: “This is official notification of your tax rate determination.  If you disagree with the determination, you may file a written protest, which must include a short and concise statement of the facts and grounds for disagreement.  To be considered timely, the protest must be postmarked on or before the protest deadline date listed on this notice.  Mail the protest to Department of Revenue, P.O. Box 6510, Tallahassee, Florida, 32314-6510.”

11. In January 2005, the Petitioner filed its Employer’s Quarterly Report for the quarter ending December 31, 2004.  The Petitioner did not use the pre-printed tax report and entered the P.O. Box 607 address on the blank form.

12. On or about February 1, 2005, the Petitioner moved its physical business location to 78 11th Street, Apalachicola.  The Petitioner did not notify the Department of Revenue of its address change until Ms. Salinard mailed the letter of protest on August 19, 2005.  

Conclusions of Law:  

13. Section 443.141(2)(c), Florida Statutes, provides:

(c) Appeals.--The Agency for Workforce Innovation and the state agency providing unemployment tax collection services shall adopt rules prescribing the procedures for an employing unit determined to be an employer to file an appeal and be afforded an opportunity for a hearing on the determination. Pending a hearing, the employing unit must file reports and pay contributions in accordance with s. 443.131. 

14. Rule 60BB-2.035(3), Florida Administrative Code, provides in part that:

(3) Timely Protest. All applications for review of tax rates and all protests of liability and reimbursement billing must be in writing, signed by the protesting party or an authorized representative, and should contain a short and concise statement of the facts and grounds for disagreement.

(a) Determinations will become final and binding unless application for review and protest is filed with the Agency within 15 days from the mailing date of the determination. If not mailed, the determination will become final 15 days from the date the determination is delivered.

15. Rule 60BB-2.023, Florida Administrative Code, provides:

(1)  Address of Record.  It is the responsibility of each employing unit to maintain a current address of record with the Agency at all times.

16. The evidence in this case reflects that the determination was mailed to the Petitioner at its last-known address on December 6, 2004. The Petitioner did not protest the determination until August 19, 2005, when its Association Executive mailed the letter of protest.

17. In accordance with the above cited sections of the statute and rules, the Petitioner had until December 26, 2004, to file a protest. The protest was not filed within the allowable time limit and the determination is thus final.

Recommendation:  It is recommended that the Petitioner’s protest to the October 30, 2004, determination be dismissed due to lack of jurisdiction.

Respectfully submitted on October 28, 2005.
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	R. O. Smith, Special Deputy

	Office of Appeals
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