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O R D E R

This matter comes before me for final Agency Order.

Having fully considered the Special Deputy’s Recommended Order and the record of the case and, in the absence of any exceptions to the Recommended Order, I hereby adopt the Findings of Fact and Conclusions of Law as set forth therein, a copy of which is attached hereto and incorporated herein.

In consideration thereof, it is hereby ORDERED that the determination dated August 24, 2005, is AFFIRMED.

DONE and ORDERED at Tallahassee, Florida, this _______ day of February 2006.
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RECOMMENDED ORDER OF SPECIAL DEPUTY

TO:  
Tom Clendenning, Deputy Director


Office of the Deputy Director

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest to a determination of the Respondent dated August 24, 2005.

After due notice to the parties, a hearing was held on January 12, 2006, by telephone.  The Petitioner’s certified public accountant appeared and testified.  The Respondent was represented by a service center manager with the Florida Department of Revenue.  A revenue specialist III testified as a witness. 

The record of the case, including the recording of the hearing and any exhibits submitted in evidence, is herewith transmitted.  Proposed Findings of Fact and Conclusions of Law were not submitted.

Issue:   Whether services performed for the Petitioner by the Joined Party and other individuals constitute insured employment pursuant to Sections 443.036(19), 443.036(21); 443.1216, Florida Statutes.

Findings of Fact:  

1. The Petitioner is a corporation which was incorporated on May 1, 2001.  The Petitioner operates a patient transport business.

2. The Petitioner’s president engaged a certified public accountant to provide accounting services to the business.  The accountant does not perform any bookkeeping functions for the business, but prepares reports from information supplied by the Petitioner’s president.

3. For the tax year 2004 the president provided the accountant with a list of payments made to seventeen individuals whom the president considered to be independent contractors.  From that list the accountant prepared a Form 1099-MISC for each worker who was paid $600 or more during the year.  The Joined Party was one of those workers on the list for whom a Form 1099-MISC was prepared.

4. The Joined Party filed a claim for unemployment compensation benefits.  When it was discovered that the Joined Party did not have credit for any wages earned with the Petitioner, an investigation was assigned to a revenue specialist III with the Florida Department of Revenue.

5. The revenue specialist III contacted the Joined Party by telephone.  She then mailed an independent contractor questionnaire to the Joined Party to be completed and returned by the Joined Party.  She then contacted the Petitioner’s president and mailed an independent contractor questionnaire to the Petitioner for the Petitioner to complete and return.  

6. The revenue specialist III did not receive any completed paperwork from either the Joined Party or from the Petitioner.  Based on the information obtained during the telephone conversations with the Joined Party and with the Petitioner’s president, a determination was issued on August 24, 2005, holding that the Joined Party and any other persons working as drivers are employees of the Petitioner retroactive to March 1, 2004.  The Petitioner filed a timely protest.

Conclusions of Law:  
7. Section 443.036(21), Florida Statutes, provides:

“Employment” means a service subject to this chapter under s. 443.1216, which is performed by an employee for the person employing him or her.

8. Section 443.1216, Florida Statutes, provides in pertinent part:


(1)(a)  The employment subject to this chapter includes a service performed, including a service performed in interstate commerce, by:



1.  An officer of a corporation.


2. An individual who, under the usual common law rules applicable in determining the employer-employee relationship, is an employee.

9. The Supreme Court of the United States held that the term "usual common law rules" is to be used in a generic sense to mean the "standards developed by the courts through the years of adjudication."  United States v. W.M. Webb, Inc., 397 U.S. 179 (1970).  

10. In Cantor v. Cochran, 184 So. 2d 173 (Fla. 1966), the Supreme Court of Florida adopted the tests in 1 Restatement of Law, Agency 2d Section 220 (1958) used to determine whether an employer-employee relationship exists.  Section 220 provides:

(1)
A servant is a person employed to perform services for another and who, in the performance of the services, is subject to the other's control or right of control.

(2)
The following matters of fact, among others, are to be considered:

(a)
the extent of control which, by the agreement, the business may exercise over the details of the work;

(b)
whether the worker is in a distinct occupation or business;

(c)
whether the type of work is usually done under the direction of the employer or by a specialist without supervision;

(d)
the skill required;

(e)
who supplies the place of work, tools, and materials;

(f)
the length of time employed;

(g)
the method of payment;

(h)
whether the work is part of the regular business of the employer;

(i)
whether the parties believe the relationship is independent;

(j)
whether the principal is in business.

11. In order to determine whether a worker is an employee or an independent contractor under the common law, the relationship between the worker and the business must be examined and all evidence of the degree of control and the degree of independence must be weighed and considered.  The relevant factors enumerated in 1 Restatement of Law, supra, must be considered. 
12. The only evidence presented in this case is the testimony of the Petitioner’s certified public accountant and the testimony of the revenue specialist III.  The accountant testified that her only knowledge of the working relationship between the Petitioner and the drivers is what she was told by the Petitioner’s president.  The revenue specialist III testified that her only knowledge of the working relationship is what she was told by the Petitioner’s president and by the Joined Party.  The testimony of both the certified public accountant and the revenue specialist III is hearsay.

13. Hearsay evidence may be used for the purpose of supplementing or explaining other evidence, but is not sufficient in itself to support a finding of fact unless it would be admissible over objection in civil actions.  See Section 120.57, Florida Statutes.
14. Rule 60BB-2.035(5), Florida Administrative Code, provides that the burden of proof shall be on the protesting party to establish by a preponderance of the evidence that the determination of the Agency through its designee, the Department of Revenue, was in error.

15. No competent evidence has been presented to show that the determination of the Agency holding that the Joined Party and other persons working as drivers are covered employees of the Petitioner effective March 1, 2004, was in error.

Recommendation:  It is recommended that the determination dated August 24, 2005, be AFFIRMED.

Respectfully submitted on January 18, 2006.
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