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	PETITIONER:
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	CONTOUR SURGICAL INC
	

	
	

	
	PROTEST OF LIABILITY

	
	DOCKET NO. 2005-3L

	RESPONDENT:
	

	State of Florida
	

	Agency for Workforce Innovation
	

	c/o Department of Revenue
	


O R D E R

This matter comes before me for final Agency Order.

Having fully considered the Special Deputy’s Recommended Order and the record of the case and, in the absence of any exceptions to the Recommended Order, I hereby adopt the Findings of Fact and Conclusions of Law as set forth therein, a copy of which is attached hereto and incorporated herein.  However, a review of the record reflects a discrepancy between the effective date of liability shown on the determination and the special deputy’s finding of fact.  Since the special deputy’s finding of fact is supported by evidence in the record and adopted in this Order, the determination must be modified to reflect a beginning liability date of April 1, 2003, rather than July 1, 2003.  

In consideration thereof, it is hereby ORDERED that the determination dated December 2, 2004, is AFFIRMED, but MODIFIED to reflect a beginning liability date of April 1, 2003, based on services performed by Registered Nurses hired by the Petitioner upon ceasing to use nurse staffing agencies. 

DONE and ORDERED at Tallahassee, Florida, this _______ day of May 2005.
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RECOMMENDED ORDER OF SPECIAL DEPUTY

TO:  
Tom Clendenning, Deputy Director


Office of the Deputy Director

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest to a determination of the Respondent dated December 2, 2004.

After due notice to the parties, a hearing was held on February 21, 2005, by telephone.  The Petitioner was represented by its authorized representative.  The President and his wife testified as witnesses for the Petitioner.  In addition, the Petitioner’s representative called the Joined Party as its witness.  The Respondent was represented by a Tax Audit Supervisor from the Department of Revenue.  The Joined Party appeared and testified in her own behalf. 

The record of the case, including the cassette tape recordings of the hearing and any exhibits submitted in evidence, is herewith transmitted.  Proposed Findings of Fact and Conclusions of Law were not received from any of the parties. 

Issue:   Whether services performed for the Petitioner by the Joined Party and other individuals constitute insured employment pursuant to Sections 443.036(21), (27), and 443.1216, Florida Statutes.

Findings of Fact:  

1. The Petitioner’s president is a medical doctor engaged in the practice of cosmetic surgery.  His medical practice is incorporated as a professional association.

2. In 2001 The Petitioner’s president formed a separate corporation to operate the surgical room located next door to his medical office.  That newly formed separate corporation is the Petitioner. In addition to other surgically related expenses the Petitioner provides surgical nurses to the Petitioner’s president.

3. Initially, the Petitioner used the services provide by a nurse staffing agency to provide the surgical nurses.  However, the president grew disenchanted with the staffing agencies because the nurses did not always show up.  The president performs some of his surgeries at other locations, such as hospitals.  On those occasions the hospitals or other facilities provide the surgical nurses.  In that manner the president became acquainted with several nurses.  The Petitioner then began using the services of those surgical nurses instead of using the nurse staffing agencies and considered them to be independent contractors.  However, those nurses were unable to fill the Petitioner’s needs because they were only available from time to time.  The Petitioner sought a more reliable method of obtaining surgical assistance and through one of those surgical nurses the Petitioner recruited the Joined Party.

4. The Joined Party is a Registered Nurse.  She was advised that the Petitioner was looking for a nurse and she submitted her resume.  She had never worked as a surgical nurse or in a surgical unit.  She was interviewed by the president who informed her that he would train her to be a surgical nurse on a case by case basis.  She was informed that she would be paid $40 per hour, the same amount the Petitioner had paid the other surgical nurses.  There was no written contract.  No mention was made during the interview that the Petitioner would consider her to be an independent contractor.  She was not informed that payroll taxes would not be withheld from her pay.  She began performing services for the Petitioner in March 2003.

5. The surgeries performed in the Petitioner’s surgical room were scheduled by the president’s medical office.  Some of the surgeries were scheduled as much as two months in advance and the Joined Party was provided with a monthly work schedule.  The scheduled surgeries were subject to change or cancellation.  In those cases the Joined Party was usually notified.  She had the right to refuse to accept any scheduled surgery.  She was required to report for work at the scheduled time and to remain on the job until the surgery and recovery of the patient was completed.  Her hours varied from day to day but most days were long days, up to twelve to fourteen hours.  Clerical or administrative employees of the president’s medical office kept track of the Joined Party’s hours of work.

6. The Petitioner’s president performs numerous different cosmetic surgical procedures.  Each of those surgical procedures required specific training.  The president provided that training on a case by case basis.  He told the Joined Party what to do and how to do it.  He told her what supplies to use.  He trained her to be alert for certain symptoms with each different procedure and patient.  The training was extensive and had to be repeated during each surgery until the Joined Party knew what to do and how to do it for each procedure. 

7. The Petitioner provided the surgical room in which the Joined Party worked.  She was not required to provide any tools or supplies, other than a stethoscope, to perform her work.  Everything was provided by the Petitioner.  The Joined Party was not required to provide insurance, such as liability insurance, because the Petitioner’s president was liable for her actions.

8. By law, the doctor is required to directly supervise certain components of the duties performed by a nurse.  The Petitioner’s president directly supervised the duties performed by the Joined Party in each surgery in which she assisted the president.  The Petitioner required the Joined Party to personally perform the work.  She was not allowed to hire a substitute or someone to assist her.  She was required to comply with the Petitioner’s instructions about how to do the work.  Although the Joined Party was never told whether she could or could not work for others, she never felt that she had that freedom.

9. The Joined Party’s pay was computed by the clerical or administrative employees of the medical practice.  She was paid according to the hours of work recorded for her by the medical practice.  No taxes were withheld from her pay.  At the end of the year her income was reported on Form 1099-MISC as nonemployee compensation.  On October 8, 2004, the Joined Party was discharged following a disagreement with the office manager of the medical practice.

Conclusions of Law:
10. Section 443.036(21), Florida Statutes, provides:


“Employment” means a service subject to this chapter under s. 443.1216 which is performed by an employee for the person employing him or her.

Section 443.1216, Florida Statutes, provides in pertinent part:


(1)(a)  The employment subject to this chapter includes a service performed, including a service performed in interstate commerce, by:


1.  An officer of a corporation.


2.  An individual who, under the usual common law rules applicable in determining the employer-employee relationship, is an employee.

11. The Supreme Court of the United States held that the term "usual common law rules" is to be used in a generic sense to mean the "standards developed by the courts through the years of adjudication."  United States v. W.M. Webb, Inc., 397 U.S. 179 (1970).  
12. In Cantor v. Cochran, 184 So.2d 173 (Fla. 1966), the Supreme Court of Florida adopted the tests in 1 Restatement of Law, Agency 2d Section 220 (1958) used to determine whether an employer-employee relationship exists.  Section 220 provides:

(1) A servant is a person employed to perform services for another and who, in the performance of the services, is subject to the other's control or right of control.

(2)  The following matters of fact, among others, are to be considered:


(a) the extent of control which, by the agreement, the business may exercise over the details of the work;


(b)  whether the worker is in a distinct occupation or business;


(c) whether the type of work is usually done under the direction of the employer or by a specialist without supervision;


(d)  the skill required;


(e)  who supplies the place of work, tools, and materials;


(f)  the length of time employed;


(g ) the method of payment;


(h)  whether the work is part of the regular business of the employer;


(i)  whether the parties believe the relationship is independent;





(j)  whether the principal is in business.

13. In order to determine whether a worker is an employee or an independent contractor under the common law, the relationship between the worker and the business must be examined and all evidence of control and independence must be considered.  All evidence of the degree of control and the degree of independence must be weighed.  All factors enumerated in 1 Restatement of Law must be considered. The Florida Supreme Court has held that in determining the status of a working relationship, the agreement between the parties should be examined if there is one.  The agreement should be honored, unless other provisions of the agreement, or the actual practice of the parties, demonstrate that the agreement is not a valid indicator of the status of the working relationship.  Otherwise, a fact specific analysis must be made under the Restatement and the actual practice and relationship of the parties is determinative.  In such an analysis, special emphasis should be placed on the extent of “free agency” of the worker in the means and manner of performing the work.  This element of control is the primary indicator of the status of the working relationship.  Keith v. News & Sun Sentinel Co., 667 So.2d 167 (Fla. 1995).

14. The only agreement between the parties is the verbal agreement entered into at the time of the initial interview.  The agreement was that the Petitioner would provide training and would pay her at the rate of $40 per hour.  The agreement does not define the status of the relationship.

15. The Petitioner alone controlled the rate of pay, the hours of work, the place of work, and the conditions of work.  The Joined Party worked on an as needed basis, however, the need was determined by the Petitioner.

16. The Petitioner provided extensive and on-going training and supervision.  The Joined Party was required to personally perform the work and to comply with the Petitioner’s instructions about how to perform the work.  The training provided by the Petitioner and the requirement that the Joined Party comply with instructions about how to perform the work establish that the Petitioner controlled the means and manner of performing the work.  The relationship of employer-employee requires control and direction by the employer over the actual conduct of the employee.  This exercise of control over the person as well as the performance of the work to the extent of prescribing the manner in which the work shall be executed and the method and details by which the desired result is to be accomplished is the feature that distinguishes an independent contractor from a servant.  Collins v. Federated Mutual Implement and Hardware Insurance Co., 247 So. 2d 461 (Fla. 4th DCA 1971); La Grande v. B. & L. Services, Inc., 432 So. 2d 1364 (Fla. 1st DCA 1983).  Thus, it is concluded that the Joined Party was an employee of the Petitioner within the meaning of the law. 
17. In addition to the Joined Party the Petitioner has used the services of other surgical nurses.  In the case of Richard T. Adams v. Department of Labor and Employment Security, 458 So. 2d 1161 (Fla. 1st DCA 1984), the Court determined the Department had authority to make a determination applicable not only to the worker whose unemployment benefit application initiated the investigation, but to all similarly situated workers.  No evidence was adduced showing any difference between the employment conditions of the applicant and the other workers.  The Court noted that Section 443.171(1), Florida Statutes, authorizes the Agency to administer the chapter; including the power and authority to require reports, make investigations, and take other action deemed necessary or suitable to that end.

18.   Based on the foregoing facts and analysis it is concluded that the Joined Party and other workers performing services for the employer as Registered Nurse are employees of the Petitioner.
Recommendation:  It is recommended that the determination dated December 2, 2004, be AFFIRMED.

Respectfully submitted on April 4, 2005.
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