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O R D E R

This matter comes before me for final Agency Order.

Having fully considered the Special Deputy’s Recommended Order and the record of the case and, in the absence of any exceptions to the Recommended Order, I hereby adopt the Findings of Fact and Conclusions of Law as set forth therein, a copy of which is attached hereto and incorporated herein.

In consideration thereof, it is hereby ORDERED that the determination dated April 20, 2005, is modified to reflect that “homemakers” comprise the class of workers at issue. As modified, the determination is REVERSED.

DONE and ORDERED at Tallahassee, Florida, this _______ day of July, 2005.
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RECOMMENDED ORDER OF SPECIAL DEPUTY

TO:  
Tom Clendenning, Deputy Director


Office of the Deputy Director

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest to a determination of the Respondent dated April 20, 2005, holding the Joined Party and other individuals performing service for the Petitioner as homemakers to be employees of the Petitioner and not independent contractors.  This determination was the result of a claim filed by the Joined Party.

After due notice to the parties, a hearing was held on May 25, 2005, in Orlando, Florida.  The Petitioner was represented by the company president.  The Respondent was represented by a revenue administrator.  The Joined Party did not appear.

The record of the case, including the digital recording of the hearing and any exhibits submitted in evidence, is herewith transmitted. 

Issue: Whether services performed for the Petitioner by the Joined Party and other individuals constitute insured employment pursuant to Sections 443.036(21), (27), and 443.1216, Florida Statutes.

Findings of Fact: 

1. The Petitioner ws a subchapter S corporation and was in business from May 6, 2003, through April 20, 2005.  The Petitioner’s business was to provide care to the elderly and disabled.

2. The Petitioner contracted with other employing units to provide labor that was subsidized by government funding.

3. The Petitioner obtained the services of respites, nonresidential and support-service workers, companions, and homemakers for its clients.

4. In its investigation to determine whether the Joined Party and other individuals performing similar services for the Petitioner were independent contractors or the Petitioner’s employees, the Respondent identified the class of workers in its investigation as persons performing healthcare services. The Joined Party provided services for the Petitioner as a homemaker from August 30, 2003, through December 28, 2004, when the Petitioner lost the contract under which she was working. 

5. The Petitioner’s homemakers performed services as defined by Florida Statute 400.462(12): “’Homemaker’ means a person who performs household chores that include housekeeping, meal planning and preparation, shopping assistance, and routine household activities for an elderly, handicapped, or convalescent individual. A homemaker may not provide hands-on personal care to a client.”

6. The Petitioner provided homemakers for clients located in northern Florida and south to Pinellas County, Florida. To obtain homemakers, the Petitioner advertised in local newspapers outside of the Gainesville, Florida area where the Petitioner is physically located. 

7. The Petitioner had every applicant complete an application to record the applicant’s name, address, phone number, education, experience, and days and hours of availability. Since some of the Petitioner’s clients required at least a high school education and six-months or more experience as a homemaker, the Petitioner included those requirements for all homemakers hired. A background check of the applicant was required by the government sponsor.

8. The Petitioner set the rate of pay for the homemaker based on the rate it was receiving from the client.  The rate of pay was a fixed amount paid to the homemaker for one visit and was non-negotiable.

9. The Petitioner created a contract entitled RELEASE that informed the homemaker that he/she was an independent contractor and was responsible for “paying [his/her] own taxes.” The form prohibited the homemaker from discussing pay-related issues with their client, benefiting financially from their client, or engaging in a similar business with their client for at least five years after leaving the Petitioner. The Petitioner intended for each homemaker to sign a RELEASE. The Petitioner allowed homemakers to work before they returned the form and some homemakers never returned it. About 80% of the workers did sign and return the contract, but the Joined Party did not.

10. The homemaker and the homemaker’s client decided on what day(s), and for what hours, the homemaker worked.

11. The Petitioner’s president did not have face-to-face contact with most of the homemakers.  The homemaker’s work was never inspected by the Petitioner.  The Petitioner created a form that each homemaker was required to complete for each visit made.  The Petitioner did not pay the homemaker until the form was completed.  The form included the date of the visit, the signatures of both the homemaker and the homemaker’s client, as well as a list of the duties performed.  Having this information assured the Petitioner that the homemaker had made the visit and had only performed those duties of a homemaker as defined by the above statute.

12. The Petitioner usually paid the homemakers biweekly, did not deduct payroll taxes, and issued an annual earnings statement to homemakers who earned in excess of $600, using a federal form 1099-MISC. 

Conclusions of Law:  

13. Section 443.036 (21) provides that “Employment” means a service subject to this chapter under s. 443.1216 which is performed by an employee for the person employing him or her.

14. Section 443.1216, Florida Statutes provides in pertinent part:

Employment as defined in s. 443.036, is subject to this chapter under the following conditions:

(1) (a)  The employment subject to this chapter includes a service performed, including a service performed in interstate commerce, by:

1.  An officer of a corporation.

2.  An individual who, under the usual common-law rules applicable in determining the employer-employee relationship, is an employee.

15. The Supreme Court of the United States has held that the term "usual common law rules" is to be used in a generic sense to mean the "standards developed by the courts through the years of adjudication."  States v. W.M. Webb, Inc., 397 U.S. 179 (1970). In Cantor v. Cochran, 184 So.2d 173 (Fla. 1966), the Supreme Court of Florida adopted the tests in 1 Restatement of Law, Agency 2d Section 220 (1958) used to determine whether an employer-employee relationship exists.  Section 220 provides:

(1)
A servant is a person employed to perform services for another and who, in the performance of the services, is subject to the other's control or right of control.

(2)
The following matters of fact, among others, are to be considered:

(a)
the extent of control which the business may exercise over the details of the work;

(b)
is the worker in a distinct occupation or business;

(c)
is this type of work usually done under the direction of the employer or by a specialist without supervision;

(d)
the skill required;

(e)
who supplies the place of work, tools, and materials;

(f)
the length of time employed;

(g)
the method of payment;

(h)
is the work a part of the regular business of the employer;

(i)
do the parties believe it is an independent relationship;

(j)
is the principal in business.

16. The Respondent identified the class of workers under consideration as individuals performing healthcare services.  These workers perform services in accordance with Section 400.462 (12), Florida Statutes, that defines “homemaker,” and as such, are not permitted to perform medical services for their clients. Therefore, the class of workers is better identified as “homemaker.” To determine whether the Joined Party and other workers performing services for the Petitioner as homemakers were the Petitioner’s employees or independent contractors, the above factors must be analyzed using the facts in this case.

17. The Petitioner did not exercise control over the details of the work. The Petitioner provided no training and the homemakers performed services at the will of the client within the definition of “homemaker.” The absence of control exercised by the Petitioner is an indicator of independence, not employment.

18. Performing the duties of a homemaker, the Joined Party was in a distinct occupation from the Petitioner’s business of finding and hiring homemakers.  The fact that the Joined Party was in a distinct occupation is an indicator of independence, not employment.

19. The Joined Party performed work as a homemaker and was not subject to the Petitioner’s direct supervision.  The absence of direct supervision is an indicator of independence, not employment.

20. The homemakers performed general labor-type work.  These jobs require a minimal amount of skill.  Typically, minimally-skilled labor is performed in employment relationships, rather than independent relationships.

21. The Petitioner did not provide the place of work, the tools or materials. Independent contractors generally provide their own tools and materials, and have their own operation bases.

22. The Joined worked for an indefinite period until she was laid off due to lack of work without liability. This is an indicator of employment, as independent contractor relationships generally require a specific result and include penalty provisions for failure to meet the terms of the contract. 

23. The Petitioner did not withhold or match employment taxes. The homemakers were responsible for the payment of payroll taxes and received a federal Form 1099-MISC. These factors are an indicator of an independent relationship. 

24. Most of the homemakers were informed that they were independent contractors.  This fact indicates an informed agreement between the parties, which is an important part of any independent relationship.

25. The facts in this case included indicators of employment and indicators of an independent contractor relationship.  However, based upon the manifest weight of the evidence presented, it is concluded that the Joined Party and other individuals performing services for the Petitioner as homemakers are independent contractors and not employees of the Petitioner.

Recommendation:  It is recommended that the determination dated April 20, 2005, be modified to reflect that the classs of workers is “homemakers.”  As modified, it is recommended that the determination be REVERSED.

Respectfully submitted on June 16, 2005.
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