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O R D E R

This matter comes before me for final Agency Order.

Having fully considered the Special Deputy’s Recommended Order and the record of the case and, in the absence of any exceptions to the Recommended Order, I hereby adopt the Findings of Fact and Conclusions of Law as set forth therein, a copy of which is attached hereto and incorporated herein.

In consideration thereof, it is hereby ORDERED that the determination dated January 16, 2004, is AFFIRMED.

DONE and ORDERED at Tallahassee, Florida, this _______ day of June, 2004.
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	Assistant Director

	Agency for Workforce Innovation


	PETITIONER:
	

	Employer Account No. - 2495920
	

	REGINA HUTCHINSON
	

	DUST BUNNIES CLEANING


	

	
	

	
	

	
	PROTEST OF LIABILITY

	
	DOCKET NO. 2004-9309L

	RESPONDENT:
	

	State of Florida
	

	Agency for Workforce Innovation
	

	c/o Department of Revenue
	


RECOMMENDED ORDER OF SPECIAL DEPUTY
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This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest to a determination of the Respondent dated January 16, 2004.

After due notice to the parties, a telephonic hearing was held on April 21, 2004, in Tallahassee, Florida.  The hearing was conducted by the undersigned special deputy.  The petitioner, represented by Ms. Regina Hutchinson, the joined party represented by herself,  and the respondent, represented by Mr. Todd Kessler appeared and participated in the hearing.  

The record of the case, including the digital recording of the hearing and the case file numbered A-1 through A-19,  is herewith transmitted.

Issue:   Whether services performed for the Petitioner by the Joined Party and other individuals constitute employment pursuant to Sections 443.036(21), (27), and 443.1216, Florida Statutes.

Findings of Fact:

1. The petitioner operated a cleaning business involved primarily with the cleaning of condominiums.

2. The petitioner obtained workers by reference from customers, acquaintances and friends.

3. The petitioner used the joined party and others in a position called a cleaner.

4. The petitioner initially hired the joined party to work as a cleaner in June 2001.

5. The cleaners signed a contract with the petitioner that called the cleaners an independent contractor.

6. The cleaners were provided work on an as needed basis.  

7. The cleaners could and did refuse assignments without penalty.

8. The cleaners were on occasion, called back to touch up a job.

9. The cleaners received additional pay when recalled to a job to touch up the job.

10. The  petitioner determined how much the client was charged for the job.

11. The petitioner determined how much the cleaners received for the cleaning job.

12. The petitioner provided the materials necessary to perform the cleaning.

13. The petitioner held the business license.

14. The cleaners worked the jobs under the name of the petitioner.

15. The cleaners could work for others.

16. The joined party chose not to work for others.

17. The cleaners were provided with a form 1099 at the end of the calendar year.

18. The contract between the parties did not call for penalty if one party chose to end the relationship.

Conclusions of Law:  The Supreme Court of the United States held that the term "usual common law rules" is to be used in a generic sense to mean the "standards developed by the courts through the years of adjudication."  States v. W.M. Webb, Inc., 397 U.S. 179 (1970).  In Cantor v. Cochran, 184 So.2d 173 (Fla. 1966), the Supreme Court of Florida adopted the tests in 1 Restatement of Law, Agency 2d Section 220 (1958) used to determine whether an employer-employee relationship exists.  Section 220 provides:

(1)
A servant is a person employed to perform services for another and who, in the performance of the services, is subject to the other's control or right of control.

(2)
The following matters of fact, among others, are to be considered:

(a)
the extent of control which the business may exercise over the details of the work;

(b)
whether the worker is in a distinct occupation or business;

(c)
whether the type of work is usually done under the direction of the employer or by a specialist without supervision;

(d)
the skill required;

(e)
who supplies the place of work, tools, and materials;

(f)
the length of time employed;

(g)
the method of payment;

(h)
whether the work is part of the regular business of the employer;

(i)
whether the parties believe the relationship is independent;

(j)  whether the principal is in business.

The record shows that the petitioner operated a cleaning business that the petitioner staffed with workers that she called independent contractors.  The record further shows that the joined party signed a contract that called her an independent contractor.  However, the evidence shows that the petitioner provided the assignments, the tools to do the job and controlled how and when the joined party was paid.  The joined party did not enter into negotiations with the clients and preformed work for the clients under the name and license of the petitioner. The degree of control exercised by a business over a worker is the principal consideration in determining employment status.  If the business is only concerned with the results and exerts no control over the manner of doing the work, then the worker is an independent contractor.  States Telephone Company v. Department of Labor and Employment Security, 410 So.2d 1002 (Fla. 3rd DCA 1982); Personnel Agency of Ft. Lauderdale, Inc. v. Department of Labor and Employment Security, 407 So.2d 249 (Fla. 4th DCA 1981).

 It is accepted that the joined party could work for others and or for herself.  However, with respect to the work preformed for the petitioner, the joined party enjoyed a relationship that lasted for several years.  The work preformed by the joined party was integral to the business of the petitioner and was not an incidental act or assignment that would normally not be associated with the business of the petitioner.  While the petitioner had the joined party to sign a contract that called the joined party an independent contractor, the Florida Supreme Court held in Justice v. Belford Trucking Company, Inc., 272 So.2d 131 (Fla. 1972) that; "while the obvious purpose to be accomplished by this document was to evince an independent contractor status, such status depends not on the statements of the parties but upon all the circumstances of their dealings with each other.  The evidence presented shows that sufficient control was exercised by the petitioner in this relationship to overcome the title of independent contractor, as given in the contract.  Accordingly, it is concluded that the joined party and others working as cleaners were in a master/servant relationship and were not  independent contractors.

Recommendation:  It is recommended that the determination dated January 16, 2004, be AFFIRMED.

Respectfully submitted on May 14, 2004..
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