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	PETITIONER:
	

	Employer Account No. - 2555960
	

	BRENDA KELLEY LAWN CARE
	

	
	

	
	

	
	

	
	PROTEST OF LIABILITY

	
	DOCKET NO. 2004-74206L

	RESPONDENT:
	

	State of Florida
	

	Agency for Workforce Innovation
	

	c/o Department of Revenue
	


ORDER

This matter comes before me for final Agency Order.

Having fully considered the Special Deputy’s Recommended Order and the record of the case, and in the absence of any exceptions to the Recommended Order, I hereby adopt the Findings of Fact and Conclusions of Law as set forth therein, a copy of which is attached hereto and incorporated herein.

In consideration thereof, it is hereby ORDERED that the Petitioner’s protest to the determination dated September 15, 2004, is dismissed due to lack of jurisdiction.

DONE and ORDERED at Tallahassee, Florida, this _____ day of March, 2005.
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	Tom Clendenning

	Deputy Director

	Agency for Workforce Innovation


	PETITIONER:
	

	Employer Account No. - 2555960
	

	BRENDA KELLEY LAWN CARE
	

	
	

	
	

	
	

	
	PROTEST OF LIABILITY

	
	DOCKET NO. 2004-74206L

	RESPONDENT:
	

	State of Florida
	

	Agency for Workforce Innovation
	

	c/o Department of Revenue
	


RECOMMENDED ORDER OF SPECIAL DEPUTY
TO:  
Tom Clendenning, Deputy Director


Office of the Deputy Director

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest to a determination of the Respondent dated September 15, 2004, holding the Joined Party and other persons performing services for the Petitioner as Lawn Helpers are employees of the Petitioner and not independent contractors. This matter was commenced when the Joined Party filed a claim for benefits.

After due notice to the parties, a hearing was held on December 8, 2004, in Orlando, Florida.  The Petitioner was represented by its CPA.  Both the CPA and the Petitioner, a sole proprietor, testified.  The Respondent was represented by a senior tax specialist.  The senior tax specialist and a Revenue Specialist III testified.  The Joined Party did not appear.

The record of the case, including the cassette tape recording of the hearing and any exhibits submitted in evidence, is herewith transmitted. 

Issue:  Whether the Petitioner filed a timely protest pursuant to Sections 443.131(3)(h), 443.141(2) and/or 443.1312, Florida Statutes, and Rule 60BB-2.035, Florida Administrative Code.

Findings of Fact:  

1. The Respondent mailed a determination to the Petitioner’s address of record on September 15, 2004, holding that the Joined Party and other persons performing services as Lawn Helpers are employees.  That letter states in pertinent part: 

This letter is an official notice of the above determination and will become conclusive and binding unless you file a written application to protest this determination, giving your reasons in detail, within (2) days from the date of this letter. If your protest is filed by mail, the postmark date will be considered the filing date of your protest.

2. The Petitioner received the determination in the mail but does not know the date that it was received.  

3. The Petitioner forwarded the determination to her CPA.  One of the CPA’s employees was on vacation at the time and gave the determination to the CPA upon returning from vacation.  

4. The CPA mailed a written protest to the Respondent on October 12, 2004. 

5. The Petitioner’s representative submitted a letter dated December 8, 2004, providing additional facts about the issue of timeliness and requesting that the Special Deputy consider those facts.

Conclusions of Law:  

6. Section 443.131(3)(h) 1, Florida Statutes, states in pertinent part that: 

The determination is conclusive and binding on the employer unless within 20 days after mailing the notice of determination to the employer's last known address, or, in the absence of mailing, within 20 days after delivery of the notice, the employer files an application for review and redetermination setting forth the grounds for review. 

7. The record in this case shows that a determination was mailed to the Petitioner’s address of record on September 15, 2004, and that the Petitioner received the determination in the mail. 

8. The determination properly provided the Petitioner with appeal rights.  

9. The Petitioner’s agent filed a written protest by mail on October 12, 2004, twenty-eight days after the date of the determination. Therefore, the protest was not filed timely.  

10. Rule 60BB-2.035 (11) (a), Florida Administrative Code, states in pertinent part that, “... no additional evidence will be accepted after the hearing has been closed.”  The Petitioner’s letter of December 8, 2004, requesting that the Special Deputy consider additional evidence, was submitted after the hearing was closed. As such, the Agency is without authority to consider the evidence submitted after the hearing was adjourned.

11. The Agency lacks jurisdiction to hear the protest on its merits. 

Recommendation:  It is recommended that the appeal to the determination dated September 15, 2004, be DISMISSED due to lack of jurisdiction.

Respectfully submitted on January 18, 2005.
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	B H ANDERSON, Special Deputy

	
	Office of Appeals
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