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	PETITIONER:
	

	Employer Account No. - 0217449
	

	WOOD ATTER & ASSOCIATES PA
	

	
	

	
	PROTEST OF LIABILITY

	
	DOCKET NO. 2004-65467L

	RESPONDENT:
	

	State of Florida
	

	Agency for Workforce Innovation
	

	c/o Department of Revenue
	


O R D E R

This matter comes before me for final Agency Order.

Having fully considered the Special Deputy’s Recommended Order and the record of the case and, in the absence of any exceptions to the Recommended Order, I hereby adopt the Findings of Fact and Conclusions of Law as set forth therein, a copy of which is attached hereto and incorporated herein.

In consideration thereof, it is hereby ORDERED that the determination dated September 7, 2004, is REVERSED.

DONE and ORDERED at Tallahassee, Florida, this _______ day of January 2005.
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	Tom Clendenning

	Deputy Director

	Agency for Workforce Innovation
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RECOMMENDED ORDER OF SPECIAL DEPUTY

TO:  
Tom Clendenning, Deputy Director


Office of the Deputy Director

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest to a determination of the Respondent dated September 7, 2004.

After due notice to the parties, a hearing was held on November 10, 2004, by telephone.  The Petitioner, represented by a partner in the Petitioner, appeared and testified.  Robin Axtell, the Legal Nurse Consultant whose status is the subject of this appeal, testified as a witness.  The Petitioner’s Certified Public Accountant appeared as a witness.  The Respondent was represented by a Tax Specialist from the Florida Department of Revenue.  A Tax Auditor from the Department of Revenue testified as a witness.

The record of the case, including the cassette tape recordings of the hearing and any exhibits submitted in evidence, is herewith transmitted.  Both parties waived the right to submit proposed findings of fact and conclusions of law.

Issue:   Whether services performed for the petitioner constitute insured employment, pursuant to Sections 443.036(21), (27), and 443.1216, Florida Statutes.

Findings of Fact:  

1. The Petitioner is a law firm which specializes in injury cases.

2. Prior to May 2000 the Petitioner used Legal Nurse Consultants on a case by case basis to review, evaluate, and summarize medical records and to meet with clients to discuss and monitor the clients’ medical care.

3. Robin Axtell is a Legal Nurse Consultant.  She is employed by a medical facility as a Registered Nurse.  In addition, she operates a business from her home as a Legal Nurse Consultant.  In her home office she has a computer and a printer/fax/copy machine.  She has a dedicated business telephone.  She maintains a library of medical books and other research materials.  She is a member of a Legal Nurse Consultant professional organization.  She has an occupational license from Duval County to operate her business as a Legal Nurse Consultant from her home.

4. In May 2000 Ms. Axtell was seeking additional clients for her business.  She contacted the Petitioner and offered her services.

5. Ms. Axtell offered to perform her services for the Petitioner at the hourly rate of $75.00.  The Petitioner represents its clients on a contingency basis.  If the Petitioner does not win a settlement for the client, the client does not pay a fee to the Petitioner and the Petitioner is not reimbursed for any costs associated with the case.  Although the Petitioner realized that Ms. Axtell’s fee was the going rate for Legal Nurse Consultants, the Petitioner was reluctant to pay that amount up front.

6. The Petitioner attempted to negotiate a lower rate with Ms. Axtell.  Ms. Axtell was not willing to negotiate a lower rate unless the Petitioner could provide her with enough work to make it worth her while.  The Petitioner estimated that it could provide thirty hours of work per week for Ms. Axtell.  The parties agreed to an hourly rate of $20.00 to be paid up front and that the rate of pay would be adjusted based on the complexity of the case if the Petitioner won the case for its client.  The Petitioner has paid Ms. Axtell as much as $100.00 per hour after a case has been settled.

7. There is no written agreement between the parties.

8. Ms. Axtell performs most of her services from her home office or other location.  She is not provided with work space at the Petitioner’s office.  When she works from the Petitioner’s office, she may use any work station that might be available.  She carries a laptop computer with her for use outside her home office.

9. Ms. Axtell is responsible for her own costs, such as the expense of operating her automobile, and the cost of any supplies or equipment she may need.  She is not reimbursed for any cost associated with her home office.

10. The Petitioner does not provide any training or supervision of Ms. Axtell.

11. Ms. Axtell is free to work with other law firms as a Legal Nurse Consultant as long as the other law firm is not representing a party to a case in which Ms. Axtell is providing services to the Petitioner.

12. Ms. Axtell does not have a key to the Petitioner’s office.  She is not required to work regular hours.  She determines when and where to perform her services.

13. Ms. Axtell bills the Petitioner for the hours she works.

14. The Petitioner provides fringe benefits to its employees such as paid health insurance, paid vacations, and paid sick time and holidays.  Those benefits are not provided to Ms. Axtell.

15. Ms. Axtell is not covered under the Petitioner’s workers’ compensation insurance policy.

16. No taxes are withheld from Ms. Axtell’s pay.  At the end of each year the Petitioner provides her with Form 1099-MISC, reporting her income to the Internal Revenue Service.

Conclusions of Law:
17. The following citations of law are applicable in this case.

Section 443.036(21), Florida Statutes, provides:

“Employment” means a service subject to this chapter under s. 443.1216 which is performed by an employee for the person employing him or her.

Section 443.1216, Florida Statutes, provides in pertinent part:


(1)(a)  The employment subject to this chapter includes a service performed, including a service performed in interstate commerce, by:



1.  An officer of a corporation.


2.  An individual who, under the usual common law rules applicable in determining the employer-employee relationship, is an employee.

18. The Supreme Court of the United States held that the term "usual common law rules" is to be used in a generic sense to mean the "standards developed by the courts through the years of adjudication."  United States v. W.M. Webb, Inc., 397 U.S. 179 (1970).  In Cantor v. Cochran, 184 So.2d 173 (Fla. 1966), the Supreme Court of Florida adopted the tests in 1 Restatement of Law, Agency 2d Section 220 (1958) used to determine whether an employer-employee relationship exists.  Section 220 provides:

(1)
A servant is a person employed to perform services for another and who, in the performance of the services, is subject to the other's control or right of control.

(2)
The following matters of fact, among others, are to be considered:

(a)
the extent of control which, by the agreement, the business may exercise over the details of the work;

(b)
whether the worker is in a distinct occupation or business;

(c)
whether the type of work is usually done under the direction of the employer or by a specialist without supervision;

(d)
the skill required;

(e)
who supplies the place of work, tools, and materials;

(f)
the length of time employed;

(g)
the method of payment;

(h)
whether the work is part of the regular business of the employer;

(i)
whether the parties believe the relationship is independent;

(j)
whether the principal is in business.

19. In order to determine whether a worker is an employee or an independent contractor under the common law, the relationship between the worker and the business must be examined and all evidence of control and independence must be considered.  All evidence of the degree of control and the degree of independence must be weighed.  All factors enumerated in 1 Restatement of Law, supra, must be considered.  The Florida Supreme Court has held that in determining the status of a working relationship, the agreement between the parties should be examined if there is one.  The agreement should be honored, unless other provisions of the agreement, or the actual practice of the parties, demonstrate that the agreement is not a valid indicator of the status of the working relationship.  Otherwise, a fact specific analysis must be made under the Restatement and the actual practice and relationship of the parties is determinative.  In such an analysis, special emphasis should be placed on the extent of “free agency” of the worker in the means and manner of performing the work.  This element of control is the primary indicator of the status of the working relationship.  Keith v. News & Sun Sentinel Co., 667 So.2d 167 (Fla. 1995).

20. The only agreement or contract between the parties is a verbal agreement concerning the nature of the work to be done by Ms. Axtell and the initial up front rate of pay.  The testimony of both the Petitioner and Ms. Axtell establish that it was their intent to establish an independent working relationship.

21. The evidence presented by the Petitioner and Ms. Axtell clearly establish that she is an independent, self employed, business person.  She has provided her services as a Legal Nurse Consultant to other clients as well as to the Petitioner.  She is solely responsible for her cost of doing business.  She determines when and how she will perform her services.  Thus, it is concluded that Ms. Axtell is an independent contractor and not an employee of the Petitioner within the meaning of the unemployment compensation law.

Recommendation:  It is recommended that the determination dated September 7, 2004, be REVERSED.

Respectfully submitted on November 19, 2004.
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