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	PETITIONER:
	

	Employer Account No. - 1496371
	

	SANDY LEMKE SUPPORTED LIVING
	

	SERVICES INC


	

	
	PROTEST OF LIABILITY

	
	DOCKET NO. 2004-60867L

	RESPONDENT:
	

	State of Florida
	

	Agency for Workforce Innovation
	

	c/o Department of Revenue
	


O R D E R

This matter comes before me for final Agency Order.

Having fully considered the Special Deputy’s Recommended Order and the record of the case and, in the absence of any exceptions to the Recommended Order, I hereby adopt the Findings of Fact and Conclusions of Law as set forth therein, a copy of which is attached hereto and incorporated herein.

In consideration thereof, it is hereby ORDERED that the determination dated August 20, 2004, is AFFIRMED.

DONE and ORDERED at Tallahassee, Florida, this _______ day of December, 2004.
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	Tom Clendenning

	Deputy Director

	Agency for Workforce Innovation
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RECOMMENDED ORDER OF SPECIAL DEPUTY

TO:  
Tom Clendenning, Deputy Director


Office of the Deputy Director

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest to a determination of the Respondent dated August 20, 2004.

After due notice to the parties, a hearing was held on October 13, 2004, by telephone.  The Petitioner, represented by its accountant, appeared and testified.  The corporate president testified as a witness.  The Respondent, represented by a tax specialist from the Department of Revenue appeared and testified.

The record of the case, including the cassette tape recordings of the hearing and any exhibits submitted in evidence, is herewith transmitted. 

Issue:   Whether services performed for the Petitioner by the Joined Party and other individuals constitute insured employment pursuant to Sections 443.036(21), (27), and 443.1216, Florida Statutes.

Findings of Fact:  

1. The Petitioner is a corporation which began operations in 1993.  The Petitioner’s business activity is to provide supported living services to developmentally disabled individuals.

2. Initially, the Petitioner hired employees to perform the services of supported living coaches.  Supported living coaches are required to meet certain government mandated educational requirements, however, they are not required to be licensed or certified.  They do not provide any medical or therapeutic services.

3. The duties of the supported living coaches are to perform any service that might be necessary in order to permit the developmentally disabled individual to live independently, such as making doctor appointments and paying bills.  The Petitioner’s supported living coaches were paid an hourly wage.

4. At some point in time the Petitioner contracted with an employee leasing service.  The Petitioner’s employees were then transferred to the employ of the employee leasing company.  The Petitioner reimbursed the employee leasing company for all costs associated with the employees.  The Petitioner’s primary reason for the change was to provide fringe benefits to the coaches, such as health insurance.

5. The employees continued to be paid on an hourly basis and taxes were withheld from their pay.  They billed the Petitioner for the time worked on a timesheet and if they worked over forty hours during a week, they received time and one-half for the overtime.  They were required to provide their own computers and supplies without reimbursement from either the employee leasing company or the Petitioner.  They performed their services at the location of the clients’ homes and at various locations throughout the community.  The Petitioner reimbursed them for the travel expense.  At the end of each year they received a Form W-2 from the employee leasing company.

6. In April 2002 the Petitioner canceled its contract with the employee leasing company.  The primary reason for canceling the employee leasing contract was due to the high cost of workers compensation insurance.

7. The Petitioner entered into an agreement with the supported living coaches so that they could continue working for the Petitioner without workers compensation insurance.  The agreement was that they would continue to be paid an hourly wage, however, since they would not receive health insurance or paid time off, the Petitioner would pay a higher hourly wage to offset the loss of benefits.  Either party could terminate the agreement without penalty.

8. After that date the coaches were considered to be independent contractors.  There was no change in the way they performed their services or reported to the Petitioner.  They used the same timesheet to report their time.  However, if the coach worked an approved schedule of over forty hours a week, the coach was paid straight time rather than time and one-half.  If the additional hours were not approved in advance, the coach was not paid for the unapproved overtime.  The Petitioner continued to reimburse for the travel expenses.

9. If the coach was not able to keep a scheduled appointment with a client, the coach could reschedule with the client.  If the coach was going to be absent for an extended period of time, the coach was required to notify the Petitioner so that another coach could be scheduled to serve the client.

10. The Petitioner did not withhold taxes from their pay and at the end of the year they were provided with Form 1099-MISC.

11. The Joined Party was employed for the Petitioner for several years as a supported living coach.  He continued to work for the petitioner after the Petitioner canceled the contract with the employee leasing company.  The Petitioner was satisfied with his performance as an employee.  After April 2002 the Petitioner grew dissatisfied with his performance because he was late turning in paperwork, and because the clients complained that he was late to appointments, that he rescheduled appointments, and that they were afraid of him.

12. On March 10, 2004, the Petitioner met with the Joined Party to discuss his work performance.  At that time the Petitioner placed him on probation for a period of six months.  He was provided with a written document listing what was required of him during the probationary period.  Among other things he was required to call the Petitioner from the client’s home when he arrived.  In that manner the Petitioner could verify from the caller ID whether he was actually at the home of the client.

13. During the Joined Party’s probation the Petitioner called the clients to determine if the clients were satisfied with the services provided by the Joined Party.  One client reported that money was missing.  The Petitioner reimbursed the client for the loss of money.  The Petitioner attempted to check on the Joined Party by going to the clients’ homes while the Joined Party was supposed to be there.  That was not always possible since the coaches performed the services at various other locations. The Joined Party did not always call from the clients’ locations and he did not always turn in his paperwork on time.  During May 2004 the Petitioner terminated the Joined Party’s services.

Conclusions of Law:  Section 443.036(21), Florida Statutes, provides:


“Employment” means a service subject to this chapter under s. 443.1216 which is performed by an employee for the person employing him or her.

Section 443.1216, Florida Statutes, provides in pertinent part:


(1)(a)  The employment subject to this chapter includes a service performed, including a service performed in interstate commerce, by:



1.  An officer of a corporation.


2.  An individual who, under the usual common law rules applicable in determining the employer-employee relationship, is an employee.  However, whenever a client, as defined in s. 443.036(18), which would otherwise be designated as an employing unit has contracted with an employee leasing company to supply it with workers, those workers are considered employees of the employee leasing company.  An employee leasing company may lease corporate officers of the client to the client and to other workers, except as prohibited by regulations of the Internal Revenue Service.  Employees of an employee leasing service must be reported under the employee leasing company’s tax identification number and contribution rate for work performed for the employee leasing company.

The Supreme Court of the United States held that the term "usual common law rules" is to be used in a generic sense to mean the "standards developed by the courts through the years of adjudication."  United States v. W.M. Webb, Inc., 397 U.S. 179 (1970).  In Cantor v. Cochran, 184 So.2d 173 (Fla. 1966), the Supreme Court of Florida adopted the tests in 1 Restatement of Law, Agency 2d Section 220 (1958) used to determine whether an employer-employee relationship exists.  Section 220 provides:

(1)
A servant is a person employed to perform services for another and who, in the performance of the services, is subject to the other's control or right of control.

(2)
The following matters of fact, among others, are to be considered:

(a)
the extent of control which, by the agreement, the business may exercise over the details of the work;

(b)
whether the worker is in a distinct occupation or business;

(c)
whether the type of work is usually done under the direction of the employer or by a specialist without supervision;

(d)
the skill required;

(e)
who supplies the place of work, tools, and materials;

(f)
the length of time employed;

(g)
the method of payment;

(h)
whether the work is part of the regular business of the employer;

(i)
whether the parties believe the relationship is independent;


(j)
whether the principal is in business.

In order to determine whether a worker is an employee or an independent contractor under the common law, the relationship between the worker and the business must be examined and all evidence of control and independence must be considered.  All evidence of the degree of control and the degree of independence must be weighed.  All factors enumerated in 1 Restatement of Law, supra, must be considered.  The Florida Supreme Court has held that in determining the status of a working relationship, the agreement between the parties should be examined if there is one.  The agreement should be honored, unless other provisions of the agreement, or the actual practice of the parties, demonstrate that the agreement is not a valid indicator of the status of the working relationship.  Otherwise, a fact specific analysis must be made under the Restatement and the actual practice and relationship of the parties is determinative.  In such an analysis, special emphasis should be placed on the extent of “free agency” of the worker in the means and manner of performing the work.  This element of control is the primary indicator of the status of the working relationship.  Keith v. News & Sun Sentinel Co., 667 So.2d 167 (Fla. 1995).

The evidence presented by the Petitioner reveals little significant change in the working relationship after April 2002.  The Petitioner considered the coaches to be the Petitioner’s employees before contracting with the employee leasing company and considered them to be employees of the leasing company until the Petitioner terminated the contract with the leasing company.  The significant changes include the fact that the Petitioner no longer carried workers compensation insurance and that the Petitioner no longer paid unapproved overtime or time and one-half for overtime.  Although the Petitioner no longer provided fringe benefits, the Petitioner paid a higher wage to offset that loss.  However, these factors, standing alone, are not determinative of whether a worker is independent or employed.  The evidence reveals that the Petitioner continued to control the coaches in the same manner as when they were considered to be employees.  In fact, it appears that the Petitioner’s primary dissatisfaction with the Joined Party was that he was attempting to exercise independence.  In addition, the act of placing a worker on probation is an act of control typical of employment.  Based on the degree of control exercised by the Petitioner it is determined that the Joined Party and other persons performing services as supported living coaches are employees of the Petitioner.

Recommendation:  It is recommended that the determination dated August 20, 2004, be AFFIRMED.

Respectfully submitted on October 20, 2004.
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