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O R D E R

This matter comes before me for final Agency Order.

Having fully considered the Special Deputy’s Recommended Order and the record of the case and, in the absence of any exceptions to the Recommended Order, I hereby adopt the Findings of Fact and Conclusions of Law as set forth therein, a copy of which is attached hereto and incorporated herein.

In consideration thereof, it is hereby ORDERED that the determination dated August 10, 2004, is AFFIRMED.

DONE and ORDERED at Tallahassee, Florida, this _______ day of April 2005.
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RECOMMENDED ORDER OF SPECIAL DEPUTY
TO:  
Tom Clendenning, Deputy Director


Office of the Deputy Director

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest to a determination of the Respondent dated August 10, 2004.

After due notice to the parties, a hearing was held on February 24, 2005, by telephone.  The Petitioner was represented by its attorney.  The corporate president testified as a witness.  The Respondent was represented by a Tax Specialist from the Florida Department of Revenue.  A Revenue Specialist testified as a witness.  The Joined Party was contacted for the hearing but declined to participate. 

The record of the case, including the cassette tape recordings of the hearing and any exhibits submitted in evidence, is herewith transmitted. No Proposed Findings of Fact and Conclusions of Law were received from the parties.

Issue:   Whether services performed for the Petitioner by the Joined Party and other individuals constitute insured employment pursuant to Sections 443.036(21), (27), and 443.1216, Florida Statutes.

Findings of Fact:  

1. The Petitioner is a corporation which was incorporated in October 2001.  It began activity in early 2002 conducting business as a third party processing company, processing online check transactions and credit card transactions for other companies.  Initially, the corporate president performed all of the work of the Petitioner’s business.

2. On or about December 9, 2002, the Petitioner hired the Joined Party to assist with record keeping and to reformat information received from clients so that the information could be submitted to banks on a daily basis.  It was the Petitioner’s intent to hire the Joined Party as an employee.  However, the Joined Party informed the president that she did not want her earnings reported as wages because it would interfere with the welfare benefits that she was receiving.  The Petitioner agreed to consider the claimant to be an independent contractor so that the earnings would not interfere with her welfare benefits.

3. The president trained the Joined Party by allowing her to observe him as he performed the work.  The Joined Party learned quickly.  The president provided the Joined Party with computer passwords so she could access the information that she would be processing.

4. It was agreed that the Joined Party would be paid based on an estimate of the income generated by the business.  She was paid on a weekly basis.  In addition to her weekly pay she was provided with paid health insurance for herself and her family.  Although her pay was based on an estimate, no final accounting was made to determine if the estimate was accurate or to determine if the Joined Party was overpaid or underpaid based on the actual income of the business.

5. After the Joined Party’s initial training she was allowed to perform some of her work from her home.  She became pregnant and began performing the majority of her work from her home.

6. The president would sporadically check the Joined Party’s work for accuracy.  He found her to be a competent worker.  Whenever he found errors in her work, he would correct the errors himself rather than have the Joined Party correct the errors.  He made those corrections himself because he realized that the Petitioner was responsible to its clients for the work performed by the Joined Party.

7. The Joined Party was required to personally perform the work.  She was required to adhere to timelines established by the Petitioner and its clients.  She was required to keep the president informed about the progress of her work.

8. In July 2003 the Petitioner sent the claimant to a NACHA conference in Atlanta.  NACHA is an electronic payment association.  The purpose of the claimant’s attendance at the conference was so that she could obtain training and information.  She was required to bring the information which she gathered back to the Petitioner so that the Petitioner could use that information to increase the growth of its business.  The Petitioner paid the Joined Party’s expenses in attending the conference.

9. No taxes were withheld from the Joined Party’s pay.  At the end of 2003, the Petitioner reported her income on Form 1099-MISC as nonemployee compensation.

10. On February 20, 2004, the Joined Party submitted an unsolicited letter of resignation, stating that she was resigning due to stress in her personal life.  The Petitioner realized that the Joined Party was an intricate part of the business and that she possessed information that could be detrimental to the Petitioner.   The Petitioner also needed the Joined Party to train others to perform her work.  

11. On February 21, 2004, the Petitioner prepared an agreement entitled “Severance Package/Settlement Agreement” for the Joined Party’s signature.  Among other things the agreement states that the Joined Party would continue to work for a period of up to four weeks, working five days a week, four hours per day, for training purposes only and that she would be paid $500 per week.  For a period of twenty-six weeks thereafter the Joined Party would be paid severance pay of $500 per week.  In addition, the agreement specified that for a period of six months the Joined Party’s health insurance would be continued under COBRA and the premiums would be paid by the Petitioner.

Conclusions of Law:  

12. The following citations are applicable to the issue of whether services performed for the Petitioner by the Joined Party constitute employment.

Section 443.036(21), Florida Statutes, provides:


“Employment” means a service subject to this chapter under s. 443.1216 which is 
performed by an employee for the person employing him or her.

Section 443.1216, Florida Statutes, provides in pertinent part:


(1)(a)  The employment subject to this chapter includes a service performed, including a 
service performed in interstate commerce, by:



1.  An officer of a corporation.


2. An individual who, under the usual common law rules applicable in determining the      employer-employee relationship, is an employee.

13. The Supreme Court of the United States held that the term "usual common law rules" is to be used in a generic sense to mean the "standards developed by the courts through the years of adjudication."  United States v. W.M. Webb, Inc., 397 U.S. 179 (1970).  

14. In Cantor v. Cochran, 184 So.2d 173 (Fla. 1966), the Supreme Court of Florida adopted the tests in 1 Restatement of Law, Agency 2d Section 220 (1958) used to determine whether an employer-employee relationship exists.  Section 220 provides:

(1)
A servant is a person employed to perform services for another and who, in the performance of the services, is subject to the other's control or right of control.

(2)
The following matters of fact, among others, are to be considered:

(a)
the extent of control which, by the agreement, the business may exercise over the details of the work;

(b)
whether the worker is in a distinct occupation or business;

(c)
whether the type of work is usually done under the direction of the employer or by a specialist without supervision;

(d)
the skill required;

(e)
who supplies the place of work, tools, and materials;

(f)
the length of time employed;

(g)
the method of payment;

(h)
whether the work is part of the regular business of the employer;

(i)
whether the parties believe the relationship is independent;

(j)
whether the principal is in business.

15. In order to determine whether a worker is an employee or an independent contractor under the common law, the relationship between the worker and the business must be examined and all evidence of control and independence must be considered.  All evidence of the degree of control and the degree of independence must be weighed.  All factors enumerated in 1 Restatement of Law, supra, must be considered.  The Florida Supreme Court has held that in determining the status of a working relationship, the agreement between the parties should be examined if there is one.  The agreement should be honored, unless other provisions of the agreement, or the actual practice of the parties, demonstrate that the agreement is not a valid indicator of the status of the working relationship.  Otherwise, a fact specific analysis must be made under the Restatement and the actual practice and relationship of the parties is determinative.  In such an analysis, special emphasis should be placed on the extent of “free agency” of the worker in the means and manner of performing the work.  This element of control is the primary indicator of the status of the working relationship.  Keith v. News & Sun Sentinel Co., 667 So.2d 167 (Fla. 1995).

16.
The Petitioner’s testimony establishes that the decision not to withhold employee taxes from the Joined Party’s pay and to report her income as nonemployee compensation was based on a reason other than whether she was employed or independent.  Therefore, the verbal agreement between the parties is not a valid indicator of the working relationship.

17.
The president provided initial training to the Joined Party.  That initial training establishes that the Petitioner controlled the Joined Party as to how the work was to be performed.  The Petitioner had established timelines which controlled when the work was to be performed.  The Petitioner reviewed the Joined Party’s work to ensure that it was being performed correctly.  When errors were discovered the Joined Party was not responsible for making the necessary corrections or for redoing the work because the Petitioner accepted responsibility for the Joined Party’s work.  An Independent contractor is responsible for redoing defective work at his or her own expense.

18.
The Petitioner provided workspace and a computer for the Joined Party.  Although the Joined Party was permitted to perform work from her home, the evidence does not establish that the Petitioner relinquished any control over the Joined Party’s work when she worked from home.

19.
The work performed by the Joined Party was an integral part of the Petitioner’s business.  The Joined Party attended an out of town conference at the Petitioner’s expense for the purpose of furthering the Joined Party’s education and knowledge and to benefit the Petitioner’s business growth.  She was required to keep the Petitioner informed as to the progress of her work.

20.
The Joined Party was provided with paid health insurance coverage.  Health insurance plans for workers are governed by the Employee Retirement Income Security Act of 1974 (ERISA).  Such benefits are solely for employees, not independent contractors.  ERISA was amended by the Consolidated Omnibus Budget Reconciliation Act of 1985 (COBRA), to provide a temporary extension of health insurance coverage following separation from employment.  Section 3(7) of Title I of ERISA provides that a “participant” is “any employee or former employee of an employer”.  Section 3(6) defines an “employee” as “any individual employed by the employer.”  The extension of the Joined Party’s health insurance coverage under COBRA, as set forth in the Severance Package/Settlement Agreement submitted as evidence by the Petitioner, constitutes an admission that the Joined Party was an employee under the law.

21.
Based on the degree of control exercised by the Petitioner over the details of the Joined Party’s work and the other factors discussed above, it is concluded that the Joined Party was an employee of the Petitioner.

Recommendation:  It is recommended that the determination dated August 10, 2004, be AFFIRMED.

Respectfully submitted on March 22, 2005.
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