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	PETITIONER:
	

	Employer Account No. - 1111383
	

	MICKEYS MILLWORKS INC
	

	
	

	
	

	
	PROTEST OF LIABILITY

	
	DOCKET NO. 2004-48978L

	RESPONDENT:
	

	State of Florida
	

	Agency for Workforce Innovation
	

	c/o Department of Revenue
	


ORDER

This matter comes before me for final Agency Order

A review of the record reflected clerical errors in the Recommended Order of the Special Deputy.  Those errors were corrected in the attached copy.  No substantive revisions were made.

Having fully considered the Recommended Order and the record of the case, and in the absence of exceptions to the Recommended Order, I hereby adopt the Findings of Fact and Conclusions of Law as set forth therein, a corrected copy of which is attached hereto and incorporated herein.

In consideration thereof, it is hereby ORDERED that the determination dated May 17, 2004, is AFFIRMED. 

DONE and ORDERED at Tallahassee, Florida, this _________day of March, 2005
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__________________________________________

Tom Clendenning








Deputy Director








Agency for Workforce Innovation

	PETITIONER:
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	MICKEYS MILLWORKS INC
	

	
	

	
	

	
	

	
	PROTEST OF LIABILITY

	
	DOCKET NO. 2004-48978L

	RESPONDENT:
	

	State of Florida
	

	Agency for Workforce Innovation
	

	c/o Department of Revenue
	


CORRECTED RECOMMENDED ORDER OF SPECIAL DEPUTY
TO:  
Tom Clendenning, Deputy Director


Office of the Deputy Director

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest to a determination of the Respondent dated June 9, 2004, holding the Joined Party and other individuals performing services for the Petitioner as laborers to be employees of the Petitioner and not independent contractors.  This matter commenced when the Joined Party filed a claim for benefits effective May 9, 2004.
After due notice to the parties, a hearing was held on August 12, 2004, in Orlando, Florida. The Petitioner was represented by a certified public accountant. The Petitioner’s corporate president testified for the Petitioner. The Respondent was represented by the tax specialist.  A revenue specialist testified for the Respondent.  The Joined Party appeared and testified.

The record of the case, including the two cassette tape recordings of the hearing and any exhibits submitted in evidence, is herewith transmitted. 

Issue: Whether services performed for the Petitioner by the Joined Party and other individuals constitute insured employment pursuant to Sections 443.036(21), (27), and 443.1216, Florida Statutes.

Findings of Fact:  

1. The Petitioner is an S corporation that began doing business fifteen years ago.

2. The Petitioner’s business is to provide laborers to install shelves and canopies in health and beauty care sections in a local supermarket chain, Publix Superstores.  Since the Petitioner’s business began, it has engaged the services of five individuals to perform services as laborers or “helpers” as the corporate president refers to these workers.  The corporate president does the work as well, and hires laborers because he has more work than he can do personally.

3. The Joined Party performed services for the Petitioner from about April 2000, through November 16, 2003. All laborers worked under the same terms and conditions as did the Joined Party.

4. The corporate president advises all laborers that they are required to have an occupational license.  The Joined Party did not have an occupational license and was not told he was an independent contractor.

5. The services of the Joined Party were continuous except for an occasional day off.  

6. The Joined Party was discharged after a complaint from an employee of the supermarket chain.  

7. The supermarket chain employee told the Petitioner’s president what work needed to be done.  The president expected that employee to give whatever direction was needed for the laborers to do the work.  The employee did not give the Joined Party orders or correct his work.

8. The Joined Party knew the Petitioner’s president since he was a teenager.  The president contacted the Joined Party and asked him if he wanted to be a facility maintenance worker.  The president hired the Joined Party as a helper.  The president told the Joined Party that he would be paid $15 per hour to work each day that work was available until the job was finished.  Sometime later when the Joined Party used his personal vehicle on the job, his rate of pay was increased to $20 per hour.

9. The Joined Party had no prior experience with this work.  He worked with the president for about six months.  The president showed the Joined Party how to do the work.  After that time, the Joined Party recommended a friend to help with the work.  The Petitioner hired the Joined Party’s friend and usually the Joined Party and his friend worked together.  

10. Each day the president contacted the Joined Party telling him where, when, and what work he was to perform that day.   

11. The Joined Party was responsible for picking up materials for the job including cabinets and canopies to install or reset, relocate fluorescent lights, assemble and install displays, and tear out and reinstall new shelves.

12. To perform this work the Joined Party used hand tools that he provided including hammer, tape measure, drills, and skill saws worth about $300. The pop-rivet gun, jigsaw, bone and scaffold were supplied by the Petitioner, as were the materials such as wood and hardware. 

13. The president gave the Joined Party all instructions concerning any work to be redone. 

14. The Joined Party was not paid for days he did not work. He was paid weekly. Payroll taxes were not deducted from his earned income.  The Joined Party was required to write a description of the work that he did and his travel time on paper provided to him by the Petitioner.  The Joined Party was required to have the paper signed by a supermarket employee after which the Joined Party submitted the paper to the Petitioner’s president. The Petitioner’s president used the paper to determine the amount of money that the Joined Party was paid.

15. Each year, the Petitioner issued an earnings statement in the form of a Form 1099-MISC to the Joined Party.  The Joined Party had a professional tax preparer prepare his personal federal income tax each year through 2002, and the Joined Party provided the preparer with itemized expenses such as fuel, oil changes and other maintenance costs for his personal vehicle.  The Joined Party does not recall how the tax preparer used the information for the Joined Party’s personal income tax.

16. The Joined Party was not provided with health insurance. The Petitioner is required by the supermarket chain to carry a liability insurance policy to cover all of the workers.

Conclusions of Law:
Section 443.036 (21) provides that “Employment” means a service subject to this chapter under s. 443.1216 which is performed by an employee for the person employing him or her.

Section 443.1216, Florida Statutes provides in pertinent part:

Employment as defined in s. 443.036, is subject to this chapter under the following conditions:

(1) (a) The employment subject to this chapter includes a service performed, including a service performed in interstate commerce, by:

1.  An officer of a corporation.

2.  An individual who, under the usual common-law rules applicable in determining the employer-employee relationship, is an employee.

17. The Supreme Court of the United States has held that the term "usual common law rules" is to be used in a generic sense to mean the "standards developed by the courts through the years of adjudication."  States v. W.M. Webb, Inc., 397 U.S. 179 (1970).

In Cantor v. Cochran, 184 So.2d 173 (Fla. 1966), the Supreme Court of Florida adopted the tests in 1 Restatement of Law, Agency 2d Section 220 (1958) used to determine whether an employer-employee relationship exists.  Section 220 provides:

a. A servant is a person employed to perform services for another and who, in the performance of the services, is subject to the other's control or right of control.

b. The following matters of fact, among others, are to be considered:

a) the extent of control which the business may exercise over the details of the work;

b) is the worker in a distinct occupation or business;

c) is this type of work usually done under the direction of the employer or by a specialist without supervision;

d) the skill required;

e) who supplies the place of work, tools, and materials;

f) the length of time employed;

g) the method of payment;

h) is the work a part of the regular business of the employer;

i) do the parties believe it is an independent relationship;

j) is the principal in business.

18. To determine whether the Joined Party and other workers performing services for the Petitioner as laborers or “helpers” were the Petitioner’s employees or independent contractors, the above factors must be analyzed using the facts in this case.
19. All laborers work under the same terms and conditions as did the Joined Party.
20. The Petitioner does not deduct payroll taxes from the worker’s income, and issues a form 1099-MISC to each worker.  Based on the Joined Party’s testimony, his tax preparer might have reported the Joined Party’s income to the federal government using a profit and loss statement.  However, the Joined Party’s expenses consisted only of expenses related to his transportation, not his work. 

21. The relationship of employer and employee requires control and direction by the employer over the actual conduct of the employee. This exercise of control over the person as well as the performance of the work to the extent of prescribing the manner in which the work shall be executed and to the method and details by which the desired result is to be accomplished is the feature that distinguishes an independent contractor from a servant.  Collins v. Federated Mutual Implement and Hardware Insurance Company, 247 So.2d 461, 463 (Fla. 4th DCA 1971); See also La Grande v. B. & L. Services, Inc., 432 So.2d 1364 (Fla. 1st DCA 1983).

22. In addition, the degree of control exercised by a business over a worker is the principal consideration in determining employment status.  If the business is only concerned with the results and exerts no control over the manner of doing the work, then the worker is an independent contractor.  States Telephone Company v. Department of Labor and Employment Security, 410 So.2d 1002 (Fla. 3rd DCA 1982); Personnel Agency of Ft. Lauderdale, Inc. v. Department of Labor and Employment Security, 407 So.2d 249 (Fla. 4th DCA 1981).

23. The laborers are not in an occupation distinct from the Petitioner’s business, and the work is continuous.
24. The Petitioner trained the Joined Party. Once trained, the Joined Party worked alone or with another laborer.  Most workers are able to perform work on their own once they have been trained.

25. The Petitioner told the Joined Party daily, when and where to do the work and what work to do, and he told the Joined Party which of his work needed to be corrected.

26. The Petitioner contemplates that an employee of the supermarket chain will give the laborers orders and evaluate their work and in that manner, provides supervision of the laborers.

27. The Petitioner determines the laborer’s hourly-rate of pay, and requires its client to verify the laborer’s work and travel.

28. The Florida Supreme Court held in Justice v. Belford Trucking Company, Inc., 272 So.2d 131 (Fla. 1972) that; "while the obvious purpose to be accomplished by this document was to evince an independent contractor status, such status depends not on the statements of the parties but upon all the circumstances of their dealings with each other.

29. Although the Petitioner does not enter into a written contract with the laborers, he does attempt to create a firm-independent contractor relationship with them by telling them that they are required to have a business license, by not deducting payroll taxes from their earned income and by issuing each a Form 1099-MISC.  However, demanding that workers who do not have occupational licenses get them and requiring them to pay their own payroll taxes does not, in and of itself make the workers independent contractors.  The actual working relationship is replete with control by the Petitioner and is indicative of an employer-employee relationship.

30. In Cantor v. Cochran, 184 So.2d 173 (Fla. 1966), the court in quoting 1 Larson, Workmens' Compensation Law, Section 44.35 stated:  "The power to fire is the power to control.  The absolute right to terminate the relationship without liability is not consistent with the concept of independent contractor, under which the contractor should have the legal right to complete the project contracted for and to treat any attempt to prevent completion as a breach of contract.

31. The Petitioner fired the Joined Party due to a complaint.  The Petitioner had no liability in the case of this separation.

32. There were conflicts in testimony that came before this Special Deputy for resolution.  All relevant conflicts are resolved in favor of the Joined Party based on the internal consistency of that party’s testimony and the candor of the parties at the hearing.

33. Therefore, based upon the manifest weight of the evidence in this case, it is concluded that the Joined Party and other individuals performing services for the Petitioner as laborers are employees of the Petitioner and not independent contractors.

Recommendation:  It is recommended that the determination dated June 9, 2004, be AFFIRMED.

Respectfully submitted on November 3, 2004.
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