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	PETITIONER:
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	NEWSMAX.COM
	

	
	

	
	

	
	

	
	PROTEST OF LIABILITY

	
	DOCKET NO. 2004-4584L

	RESPONDENT:
	

	State of Florida
	

	Agency for Workforce Innovation
	

	c/o Department of Revenue
	


ORDER

This matter comes before me for final Agency Order.

Having fully considered the Special Deputy’s Recommended Order and the record of the case, and in the absence of any exceptions to the Recommended Order, I hereby adopt the Findings of Fact and Conclusions of Law as set forth therein, a copy of which is attached hereto and incorporated herein.

A review of the record establishes that a scrivener’s error occurred in the recommendation paragraph of the recommended order.  To comport with the special deputy’s findings of fact and conclusions of law, the recommendation paragraph is corrected to say, “It is recommended that the protest to the determination dated May 13, 2003, be dismissed.”

In consideration thereof, it is hereby ORDERED that the Petitioner’s protest to the determination dated May 13, 2003, is dismissed due to lack of jurisdiction.

DONE and ORDERED at Tallahassee, Florida, this _____ day of June, 2004.
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	Barbara K. Griffin

	Assistant Director

	Agency for Workforce Innovation
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	PROTEST OF LIABILITY

	
	DOCKET NO. 2004-4584L

	RESPONDENT:
	

	State of Florida
	

	Agency for Workforce Innovation
	

	c/o Department of Revenue
	


RECOMMENDED ORDER OF SPECIAL DEPUTY

TO:  
Barbara K. Griffin, Assistant Director


OFFICE OF THE DIRECTOR

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest to a determination of the Respondent dated May 13, 2003, holding the Petitioner liable for unemployment compensation tax and the Joined Party and other individuals performing services for the Petitioner as employees of the Petitioner and not independent contractors.

After due notice to the parties, a hearing was held on May 4, 2004, in Orlando, Florida.  The Petitioner was represented by the chief operating officer who testified as did the human resources assistant/executive assistant.  The Respondent was represented by the process manager who testified.  The Joined Party did not appear.  

The record of the case, including the one cassette tape recording of the hearing and any exhibits submitted in evidence, is herewith transmitted. 

Issue:   Whether the Petitioner filed a timely protest pursuant to Sections 443.131(3)(h), 443,141(2) and 443.1312, Florida Statutes, and Rule 60BB-2.035, Florida Administrative Code.

Findings of Fact:  

1. The Respondent rendered a determination mailed on or before May 13, 2003, holding the Petitioner liable for unemployment compensation tax and the Joined Party and other individuals performing services for the Petitioner as employees of the Petitioner and not independent contractors.

2. The determination was mailed to the Petitioner’s address of record, a post office box.

3. Usually the Petitioner’s office assistant picks up the Petitioner’s mail from the post office and brings it to the Petitioner’s place of business.  Sometimes the human resources assistant/executive assistant picks up the mail.  The human resources assistant/executive assistant recollects that the office assistant did so during May 2003.

4. Once the Petitioner’s mail is brought to the place of business, where the office assistant sorts and then distributes the mail.

5. Routine office policy is that the unemployment compensation mail is to be directed to the human resources assistant/executive assistant.

6. The human resources assistant/executive assistant did not receive the original determination mailed on or before May 13, 2003.

7. On some later date, the human resources assistant/executive assistant received a notice of indebtedness from the Respondent.  As a result of receiving that form, the human resources assistant/executive assistant contacted the Respondent.

8. The evidence in this case includes a fax cover sheet form from the Respondent to the Petitioner dated September 10, 2003, and purports to include a facsimile of the May 13, 2003 determination.

9. The human resources assistant/executive assistant mailed a written protest to the May 13, 2003 determination, dated September 19, 2003. 

Conclusions of Law:  Section 60BB-2.035, Florida Administrative Code, provides that a determination shall be final and binding unless an application for review and protest is filed with the Division within twenty days from the mailing date of the determination notice, or in the absence of mailing, within twenty days after the delivery of such notice.

The record in this case shows that a determination was mailed to the Petitioner’s address of record on or before May 13, 2003.  There exists a presumption of delivery when a properly addressed and postpaid letter is delivered into the control of the postal authorities.  While the Petitioner claims that the original determination was not received, it bears the burden of proof in this case to show that it was not received.  

Hearsay evidence may be used for the purpose of supplementing or explaining other evidence, but is not sufficient in itself to support a finding of fact unless it would be admissible over objection in civil actions.  Section 120.57, Florida Statutes; Rule 60BB‑5.024(3)(d), Florida Administrative Code.

There is no competent evidence that the Petitioner did not receive the determination.  The testimony of the human resources assistant/executive assistant that the office assistant did not receive the original determination was largely hearsay in nature and cannot be used as a basis for a finding of fact.  

The protest was not filed until September 19, 2003, a period in excess of the twenty days permitted by law. Therefore, the protest was not filed timely.  The Agency lacks jurisdiction to hear the protest on the merits. 

Recommendation:  It is recommended that the determination dated May 13, 2003, be DISMISSED.

Respectfully submitted on May 27, 2004.
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