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O R D E R

This matter comes before me for final Agency Order.

Having fully considered the Special Deputy’s Recommended Order and the record of the case and, in the absence of any exceptions to the Recommended Order, I hereby adopt the Findings of Fact and Conclusions of Law as set forth therein, a copy of which is attached hereto and incorporated herein.

In consideration thereof, it is hereby ORDERED that the determination dated July 22, 1999, is AFFIRMED.

DONE and ORDERED at Tallahassee, Florida, this _______ day of July, 2004.
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RECOMMENDED ORDER OF SPECIAL DEPUTY

TO:  
Barbara K. Griffin, Assistant Director


OFFICE OF THE DIRECTOR

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest to a determination of the Respondent dated July 22, 1999.

After due notice to the parties, a hearing was held on May 7, 2004, by telephone.  The Petitioner was represented by its Certified Public Accountant who testified for the Petitioner.  The Joined Party appeared and testified.  An Agency Translator interpreted for the Joined Party.  The Respondent was represented by a Process Manager from the Department of Revenue.  The Petitioner’s Certified Public Accountant was disconnected while he was conducting cross examination of the Joined Party.  After due notice to the parties, another hearing was scheduled to be held by telephone on May 27, 2004, to allow the Petitioner to complete the cross examination and to allow the Respondent an opportunity to cross examine the Joined Party.  Both the Respondent’s Process Manager and the Petitioner’s Certified Public Accountant participated in the hearing.  The Joined Party’s telephone was no longer in service and did not participate.  The Petitioner submitted proposed findings of fact which are discussed in the Conclusion of Law section of this recommended order.

The record of the case, including the cassette tape recordings of the hearing and any exhibits submitted in evidence, is herewith transmitted. 

Issue:   Whether the Petitioner meets the requirements of liability for Florida unemployment compensation contributions pursuant to Sections 443.036(19) and (21), Florida Statutes.

Findings of Fact:  

1. The Petitioner, a corporation, has operated a business cleaning homes and businesses for approximately twenty years.  During the entire period of operation it has used individuals to do the cleaning whom it considers to be independent contractors.  The Petitioner used a maximum of approximately twelve workers at any one time to perform the cleaning work.

2. In 1991 the Petitioner contracted with the Joined Party to clean homes.  The Joined Party worked with the Petitioner until 1998.

3. No taxes were withheld from the Joined Party’s pay and she was provided with Form 1099-MISC at the end of each year.

Conclusions of Law:  443.036, Florida Statutes (1998), provides in pertinent part:

(21)  EMPLOYMENT.--"Employment," subject to the other provisions of this chapter, means any service performed by an employee for the person employing him or her. 

(a)  Generally.-- 


1.  The term "employment" includes any service performed prior to January 1, 1978, which was employment as defined in this subsection prior to such date and, subject to the other provisions of this subsection, service performed after December 31, 1977, including service in interstate commerce, by: 



a.  Any officer of a corporation. 


b.  Any individual who, under the usual common-law rules applicable in determining the employer-employee relationship, has the status of an employee. However, whenever a company, hereafter referred to as "client," which would otherwise be designated as an employing unit has contracted with an employee leasing company to supply it with workers, those workers shall, after December 31, 1986, be considered employees of the employee leasing company. The employee leasing company shall be permitted to lease corporate officers of the client to the client and such other workers where not prohibited by Internal Revenue Service regulations. Employees of the employee leasing company shall be reported under the employee leasing company's tax identification number and tax rate for work performed for the employee leasing company. 


c.  Any individual other than an individual who is an employee under sub-subparagraph a. or sub-subparagraph b., who performs services for remuneration for any person: 

60-2.035(5), Florida Administrative Code, provides that the burden of proof shall be on the protesting party to establish by a preponderance of the evidence that the determination of the Agency through its designee, the Department of Revenue was in error.

The Petitioner’s only witness was the Petitioner’s Certified Public Accountant.  Although he is familiar with the petitioner’s books and records, he has not been engaged in the operation of the business.  He testified that to his knowledge he has never met the Joined Party.  His testimony in regard to the relationship between the Joined Party and the Petitioner is hearsay.  Hearsay evidence may be used for the purpose of supplementing or explaining other evidence, but is not sufficient in itself to support a finding of fact unless it would be admissible over objection in civil actions.  Section 120.57(1)(c), Florida Statutes.
At the hearing held on May 7, 2004, the Joined Party provided extensive testimony.  However, a technical problem arose while the Joined Party was being cross examined by the Petitioner’s Certified Public Accountant and the Certified Public Accountant was disconnected from the conference call.  The Respondent did not have an opportunity to cross examine the Joined Party.  The hearing of May 27, 2004, was scheduled to allow cross examination of the Joined Party and to allow the submission of rebuttal evidence.  The Joined Party was not available to participate in the May 27, 2004, hearing because her telephone was no longer in service.  The testimony of the Joined Party preserved from the May 7, 2004, hearing is not competent because the Joined Party’s testimony has not been subject to complete cross examination as required by 120.57(1)(b), Florida Statutes.

The Petitioner’s Certified Public Accountant submitted written proposed findings of fact.  The Petitioner’s proposed findings of fact are conclusions based on the Joined Party’s testimony, and an independent contractor agreement and independent contractor analysis contained in the Respondent’s file.  Neither the Respondent nor the Petitioner provided the necessary evidence to authenticate the independent contractor agreement or the independent contractor analysis.  Thus, the Petitioner’s proposed findings of fact are rejected because they are not supported by competent evidence.

Based on the evidence submitted in this case it is concluded that the Joined Party and others performing services for the Petitioner as cleaners have been properly determined by the Respondent as employees of the Petitioner.

Recommendation:  It is recommended that the determination dated July 22, 1999, be AFFIRMED.

Respectfully submitted on June 29, 2004.
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