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	PETITIONER:
	

	Employer Account No. - <2559793>
	

	<THE KILBY GROUP INC>
	

	<BRIAN KILBY
PO BOX 330339
ATLANTIC BEACH FL  32233>
	

	
	PROTEST OF LIABILITY

	
	DOCKET NO. <2009-125314L>

	RESPONDENT:
	

	State of Florida
	

	Agency for Workforce Innovation
	

	c/o Department of Revenue
	


O R D E R

This matter comes before me for final Agency Order.

Having fully considered the Special Deputy’s Recommended Order and the record of the case and in the absence of any exceptions to the Recommended Order, I adopt the Findings of Fact and Conclusions of Law as set forth therein. A copy of the Recommended Order is attached and incorporated in this Final Order.

In consideration thereof, it is ORDERED that the Petitioner’s request is accepted as timely filed.  It is also ORDERED that the determination dated <May 14, 2009>, is <REVERSED>.

DONE and ORDERED at Tallahassee, Florida, this _______ day of <March, 2010>.
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	RESPONDENT:
	

	State of Florida
	

	Agency for Workforce Innovation
	

	c/o Department of Revenue
	


RECOMMENDED ORDER OF SPECIAL DEPUTY

TO:  
Director, Unemployment Compensation Services

Agency for Workforce Innovation

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest of the Respondent’s determination dated <May 14, 2009>.

After due notice to the parties, a telephone hearing was held on <December 21, 2009>.  The Petitioner, represented by its president, appeared and testified.  The Petitioner's accountant attended the hearing but did not testify.  The Respondent was represented by a Revenue Administrator from the Department of Revenue.

The record of the case, including the recording of the hearing and any exhibits submitted in evidence, is herewith transmitted. Proposed Findings of Fact and Conclusions of Law were not received.

Issue:  <Whether the Petitioners corporate officers received remuneration for employment which constitutes wages, pursuant to Sections 443.036(21), (44), Florida Statutes; Rule 60BB-2.025, Florida Administrative Code.>
Whether the Petitioner filed a timely protest pursuant to Sections 443.131(3)(i); 443.141(2); 443.1312(2), Florida Statutes; Rule 60BB-2.035, Florida Administrative Code.
Findings of Fact: 

1. The Petitioner is a subchapter S corporation which was formed in 2004 to operate a business involved in the sale of retail telephone cards on the Internet.  All of the stock of the corporation is owned by the Petitioner's president, the sole corporate officer.

2. Beginning in 2004 the Petitioner hired an individual to answer the telephone and to perform customer service work.  The Petitioner's president was active in the operation of the business.  The Petitioner registered with the Florida Department of Revenue for payment of unemployment compensation taxes.  Due to declining business the Petitioner's president obtained other full time employment and released the customer service employee on September 1, 2006.  The Petitioner engaged an off shore company to handle the customer service work.  The Petitioner engaged another company to maintain the Petitioner's servers.  Customers purchase the telephone cards from the Petitioner's web site and pay for the cards through the web site.  The payments are processed by a bank.  The telephone cards are automatically provided to the customers by email.

3. During 2007 the Petitioner's president spent only a few hours, approximately five hours, performing services for the Petitioner's business.  He rarely visited the business location where the computer servers are located.  Since the president was not present at the business location to pick up mail he notified the Department of Revenue of an address change to a Post Office box.  The notice of address change was made both in writing and verbally to a representative of the Department of Revenue.  During 2008 the president devoted even less time to the business than in 2007.

4. The Department of Revenue selected the Petitioner for an audit of the Petitioner's books and records for the tax year 2007 to ensure compliance with the unemployment compensation law.  

5. On May 6, 2009, the tax auditor issued a Notice of Intent to Make Audit Changes notifying the Petitioner that corporate income of $20,000.00 was reclassified to reflect wages for the Petitioner's president.  The reclassification resulted in a tax of $8.40 plus interest due in the amount of $1.27.  The Notice of Intent to Make Audit Changes advised the Petitioner of its right to ask for a conference with the tax auditor or the tax auditor's supervisor within 30 days.  It also advised that a Notice of Proposed Assessment might be issued and that the Petitioner would have 20 days thereafter to request a review by the Compliance Support Process.  The Petitioner filed a protest by mail dated May 14, 2009.

6. On June 9, 2009, the Department of Revenue issued a Notice of Proposed Assessment showing tax in the amount of $8.40 and interest due in the total amount of $1.36.  The Notice of Proposed Assessment advised the Petitioner that the total amount for tax and interest of $9.76 was "considered paid in full-do not pay."  The Notice of Proposed Assessment was not mailed to the Petitioner's Post Office box address but was mailed to the address where the Petitioner's computer servers are located.
7. Among other things the Notice of Proposed Assessment states "If you do not agree with the proposed assessment in this Notice, you may seek a review of the assessment with the Department of Revenue, Compliance Support Process, at the address listed below.  Your protest must be filed by mail within 20 days of the 'Mailed on or Before' date shown above.  
8. Although the Notice of Proposed Assessment was not mailed to the Petitioner's Post Office box address, it was eventually received.  The Petitioner's president believed that the Petitioner's letter of May 14 constituted a letter of protest to the Notice of Proposed Assessment because there was no formal conference with the tax auditor or the tax auditor's supervisor.
Conclusions of Law: 

9. Section 443.141(2)(c), Florida Statutes, provides:

(c) Appeals.--The Agency for Workforce Innovation and the state agency providing unemployment tax collection services shall adopt rules prescribing the procedures for an employing unit determined to be an employer to file an appeal and be afforded an opportunity for a hearing on the determination. Pending a hearing, the employing unit must file reports and pay contributions in accordance with s. 443.131.

10. Rule 60BB-2.035(5)(a)1., Florida Administrative Code, provides: Determinations issued pursuant to Sections 443.1216, 443.131-.1312, F.S., will become final and binding unless application for review and protest is filed with the Department within 20 days from the mailing date of the determination. If not mailed, the determination will become final 20 days from the date the determination is delivered.

11. Rule 60BB-2.023(1), Florida Administrative Code, provides in pertinent part that it is the responsibility of each employing unit to maintain a current address of record with the Department.

12. Rule 60BB-2.022(1), Florida Administrative Code, defines “Address of Record” for the purpose of administering Chapter 443, Florida Statutes, as the mailing address of a claimant, employing unit, or authorized representative, provided in writing to the Agency, and to which the Agency shall mail correspondence. (emphasis supplied)

13. The testimony of the Petitioner's president reveals that the Petitioner notified the Department of Revenue in writing prior to June 9, 2009, that the Petitioner's correct mailing address was the Post Office address.  The June 9, 2009, determination, the Notice of Proposed Assessment, was not mailed to the Petitioner's correct address of record.  

14. The Petitioner filed a timely protest of the Notice of Intent to Make Audit Changes.  No evidence was presented by the Department of Revenue to show that the audit was reviewed or that a conference was held with the Petitioner.  The Department of Revenue did not change the results of the audit.  
15. No evidence was presented to show that the tax auditor considered any new evidence after the Petitioner's letter of protest dated May 14, 2009.  The tax auditor did not change the results of the audit.  Therefore, the Petitioner's letter of May 14, 2009, is accepted as a timely protest.  See Reeves v. Florida Unemployment Appeals Commission, 782 So.2d 525 (Fla 1st DCA 2001).
16. Section 443.036(21), Florida Statutes, provides:

“Employment” means a service subject to this chapter under s. 443.1216, which is performed by an employee for the person employing him or her.

17. Section 443.1216(1)(a), Florida Statutes, provides in pertinent part:


The employment subject to this chapter includes a service performed, including a service performed in interstate commerce, by:


1.  An officer of a corporation.

2.  An individual who, under the usual common law rules applicable in determining the employer-employee relationship, is an employee.
18. Section 443.1217(1), Florida Statutes, provides:

The wages subject to this chapter include all remuneration for employment, including commissions, bonuses, back pay awards, and the cash value of all remuneration paid in any medium other than cash. The reasonable cash value of remuneration in any medium other than cash must be estimated and determined in accordance with rules adopted by the Agency for Workforce Innovation or the state agency providing tax collection services. 
19. In Spicer Accounting, Inc. v. United States, 918 F.2d 90 (9th Cir. 1990), the court determined that dividends paid by an S corporation to a shareholder, who was also an officer of the corporation and the only individual performing services for the business, were wages subject to federal employment taxes, including federal unemployment compensation taxes. The court relied upon federal regulations which provide that the “form of payment is immaterial, the only relevant factor being whether the payments were actually received as compensation for employment.”

20. No evidence was presented to show that the dividends or pass through earnings received by the Petitioner's president were for services performed by the president.  The unrefuted testimony of the Petitioner's president is that he spent approximately five hours during the entire year performing services for the Petitioner.  The president did not perform significant or substantial services for the Petitioner.  It can not be concluded that $20,000.00 is a reasonable wage for an individual who performs such limited services.
Recommendation: It is recommended that the Petitioner's protest be accepted as timely filed.  It is recommended that the determination dated <May 14, 2009>, be <REVERSED>.

Respectfully submitted on <December 28, 2009>.
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