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	PETITIONER:
	

	Employer Account No. - <0355259>
	

	<DIMARE RUSKIN INC>
	

	<PO BOX 79109
CHARLOTTE NC  28271-7049                                                                                                                                                                                                                                                          >
	

	
	PROTEST OF LIABILITY

	
	DOCKET NO. <2008-31640L>

	RESPONDENT:
	

	State of Florida
	

	Agency for Workforce Innovation
	

	c/o Department of Revenue
	


O R D E R

This matter comes before me for final Agency Order.

Having fully considered the Special Deputy’s Recommended Order and the record of the case and in the absence of any exceptions to the Recommended Order, I adopt the Findings of Fact and Conclusions of Law as set forth therein. A copy of the Recommended Order is attached and incorporated in this Final Order.

In consideration thereof, it is ORDERED that the determination dated <March 6, 2008>, is <REVERSED>.

DONE and ORDERED at Tallahassee, Florida, this _______ day of <November, 2009>.
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RECOMMENDED ORDER OF SPECIAL DEPUTY

TO:  
Director, Unemployment Compensation Services

Agency for Workforce Innovation

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest of the Respondent’s determination dated <March 6, 2008>.

After due notice to the parties, a telephone hearing was held on <September 21, 2009>.  The Petitioner was represented by its authorized representative.  The Petitioner's Director of Farm Operations, the Petitioner's Farm Manager, and the Petitioner's Chief Financial Officer testified as witnesses.  The Respondent, represented by a Department of Revenue Tax Specialist II, appeared and testified.

The record of the case, including the recording of the hearing and any exhibits submitted in evidence, is herewith transmitted. Proposed Findings of Fact and Conclusions of Law were not received.

Issue:  <Whether services performed for the Petitioner by the Joined Party and other individuals working as crew leaders constitute insured employment pursuant to Sections 443.036(19), 443.036(21); 443.1216, Florida Statutes, and if so, the effective date of the liability.>
Findings of Fact: 

1. The Petitioner is a corporation which operates a tomato farm and tomato packinghouse.

2. The Petitioner relies on licensed farm labor contractors, also known as crew leaders, to provide the farm laborers.  The crew leaders are involved in providing workers to harvest the tomatoes and are also involved in providing workers to perform pre-harvesting activities such as putting plastic in the fields, staking, tying, and pruning the tomato plants.  Joined Party Rosa Gonzalez Garcia worked for the Petitioner as a licensed crew leader.  Joined Party Juan C. Reyes-Segura also worked for the Petitioner as a licensed crew leader.

3. The Petitioner has no control over who the crew leaders provide as farm laborers or how they obtain the farm laborers.  The crew leaders are free to provide farm labor contractor services to whomever they choose and whenever they choose.

4. The crew leaders transport the farm laborers to the farm in vans or buses owned or leased by the crew leaders.  The crew leaders are responsible for all costs associated with the operation of the vans or buses including fuel, maintenance, and repair.

5. The crew leaders are responsible for members of the crew.  If the Petitioner observes that a farm laborer is doing something improperly, the Petitioner notifies the crew leader.  The crew leader is responsible for correcting the situation.

6. The Petitioner pays the crew leaders two and one-half cents per pound for harvesting tomatoes.  The rate of pay is based on the competitive industry rate for harvesting tomatoes.  Due to a shortage of farm labor the Petitioner also agreed to pay the crew leaders $3.00 per laborer as an incentive to provide laborers to the Petitioner.  If the farm laborers use buckets provided by the Petitioner, the crew leader is responsible for paying the Petitioner for the buckets.  

7. The crew leaders are responsible for paying the farm laborers.  In past years the Petitioner was sued because the crew leaders did not pay the farm laborers.  To avoid such lawsuits it is the prevailing practice in the industry for the farm to pay the farm laborers.  The wages paid to the farm laborers are then deducted from the earnings of the crew leaders.  Joined Party Rosa Gonzalez Garcia requested that the Petitioner pay the farm workers on her crew.  The Joined Party reported the amounts earned by each farm laborer on her crew to the Petitioner.  The Petitioner complied with the Joined Party's request, processed the payroll for the Joined Party, and deducted the payroll expenses from the Joined Party's pay.

8. The crew leaders are also responsible for transporting the tomatoes from the field to the packinghouse.  The crew leaders haul the tomatoes in trucks that are owned or leased by the crew leaders.  The crew leaders may personally drive the trucks or they may pay others to drive the trucks.  The crew leaders are responsible for the cost of operating the trucks.

9. The Petitioner does not withhold any taxes from the pay of the crew leaders during the harvesting and hauling of the tomatoes.  At the end of each year the Petitioner reports the crew leaders' earnings from harvesting and hauling to the Internal Revenue Service on Form 1099-MISC as nonemployee compensation.

10. The majority of the crew leaders' earnings are derived from harvesting and hauling the tomatoes.  However, the crew leaders also derive income from providing farm laborers to the Petitioner for the pre-harvesting activities.  For the pre-harvesting activities the crew leaders are paid a flat daily rate.  The Petitioner has concluded that the farm labor laws are complex.  In order to assure that the Petitioner is in compliance with all laws, the Petitioner made a decision to treat the daily rate paid to the crew leaders as wages.  The Petitioner withholds payroll taxes from the daily rate.  The Petitioner reports the crew leaders' pre-harvesting earnings to the Florida Department of Revenue and pays unemployment compensation taxes on the earnings.  At the end of each year the Petitioner reports the daily flat rate earnings on Form W-2 as wages.

11. Joined Party Rosa Gonzalez Garcia filed a claim for unemployment compensation benefits effective January 20, 2008.  Her filing on that date established a base period from October 1, 2006, through September 30, 2007.  For the fourth calendar quarter 2006 the Petitioner reported pre-harvesting wages for Rosa Gonzalez Garcia in the amount of $2,430.00.  All other income from the Petitioner during the base period was for harvesting and hauling.  Those earnings were not reported by the Petitioner and the Joined Party did not have sufficient wages to establish a valid claim for benefits.
12. The Joined Party filed a Request for Reconsideration of Monetary Determination.  The Agency for Workforce Innovation assigned an investigation to the Florida Department of Revenue to determine if the Joined Party was entitled to additional wage credits.  On March 6, 2008, the Department of Revenue issued a determination holding that the Joined Party and other individuals performing services as crew leaders are the Petitioner's employees.  The Petitioner filed a timely protest.

Conclusions of Law: 

13. The issue in this case, whether services performed for the Petitioner constitute employment subject to the Florida Unemployment Compensation Law, is governed by Chapter 443, Florida Statutes.  Section 443.1216(1)(a)2., Florida Statutes, provides that employment subject to the chapter includes service performed by individuals under the usual common law rules applicable in determining an employer-employee relationship.

14. The Supreme Court of the United States held that the term "usual common law rules" is to be used in a generic sense to mean the "standards developed by the courts through the years of adjudication."  United States v. W.M. Webb, Inc., 397 U.S. 179 (1970). 
15. The Supreme Court of Florida adopted and approved the tests in 1 Restatement of Law, Agency 2d Section 220 (1958), for use to determine if an employment relationship exists. See Cantor v. Cochran, 184 So.2d 173 (Fla. 1966); Miami Herald Publishing Co. v. Kendall, 88 So.2d 276 (Fla. 1956); Mangarian v. Southern Fruit Distributors, 1 So.2d 858 (Fla. 1941); see also Kane Furniture Corp. v. R. Miranda, 506 So2d 1061 (Fla. 2d DCA 1987).  
16. Restatement of Law is a publication, prepared under the auspices of the American Law Institute, which explains the meaning of the law with regard to various court rulings.  The Restatement sets forth a nonexclusive list of factors that are to be considered when judging whether a relationship is an employment relationship or an independent contractor relationship. 

17. 1 Restatement of Law, Agency 2d Section 220 (1958) provides:

(1)
A servant is a person employed to perform services for another and who, in the performance of the services, is subject to the other's control or right of control.

(2)
The following matters of fact, among others, are to be considered:

(a)
the extent of control which, by the agreement, the business may exercise over the details of the work;

(b)
whether or not the one employed is engaged in a distinct occupation or business;

(c)
the kind of occupation, with reference to whether, in the locality, the work is usually done under the direction of the employer or by a specialist without supervision;

(d)
the skill required in the particular occupation;

(e)
whether the employer or the worker supplies the instrumentalities, tools, and the place of work for the person doing the work; 

(f)
the length of time for which the person is employed;

(g)
the method of payment, whether by the time or by the job;

(h)
whether or not the work is a part of the regular business of the employer;

(i)
whether or not the parties believe they are creating the relation of master and servant; 

(j)
whether the principal is or is not in business.
18. Comments in the Restatement explain that the word “servant” does not exclusively connote manual labor, and the word “employee” has largely replaced “servant” in statutes dealing with various aspects of the working relationship between two parties.

19. In Department of Health and Rehabilitative Services v. Department of Labor & Employment Security, 472 So.2d 1284 (Fla. 1st DCA 1985) the court confirmed that the factors listed in the Restatement are the proper factors to be considered in determining whether an employer-employee relationship exists.  However, in citing La Grande v. B&L Services, Inc., 432 So.2d 1364, 1366 (Fla. 1st DCA 1983), the court acknowledged that the question of whether a person is properly classified an employee or an independent contractor often can not be answered by reference to “hard and fast” rules, but rather must be addressed on a case-by-case basis.
20. The evidence presented in this case reveals that the Joined Parties, Rosa Gonzalez Garcia and Juan C Reyes-Segura, performed services for the Petitioner as licensed farm labor contractors or crew leaders.  The crew leaders determined who they provided to the Petitioner to perform the farm labor and the crew leaders were responsible for the actions of the crew members.  The income of the crew leaders during the harvesting seasons was derived directly from the work performed by the crew members and the crew leaders were responsible for paying the crew members for the work performed by the crew members.  It is common within the industry for the farms to process the payroll for the crew leaders.  In the case of the Petitioner, the Petitioner deducts the payroll costs for the crew members from the earnings of the crew leaders.  The crew leaders provide their own vehicles for transporting the crew members and hauling the produce.  The crew leaders are responsible for all costs associated with transporting the crew members and hauling the produce from the farm.  The crew leaders are free to provide farm laborers to other farms at any time.  
21. The Florida Supreme Court held that in determining the status of a working relationship, the agreement between the parties should be examined if there is one.  The agreement should be honored, unless other provisions of the agreement, or the actual practice of the parties, demonstrate that the agreement is not a valid indicator of the status of the working relationship.  Keith v. News & Sun Sentinel Co., 667 So.2d 167 (Fla. 1995).  In the instant case the verbal agreement between the parties was that the Joined Parties would provide farm laborers to the Petitioner and that the Joined Parties were licensed to do so as independent farm labor contractors.
22. The "extent of control" referred to in Restatement section 220(2)(a), has been recognized as the most important factor in determining whether a person is an independent contractor or an employee.  Employees and independent contractors are both subject to some control by the person or entity hiring them.  The extent of control exercised over the details of the work turns on whether the control is focused on the result to be obtained or extends to the means to be used.  A control directed toward means is necessarily more extensive than a control directed towards results.  Thus, the mere control of results points to an independent contractor relationship; the control of means points to an employment relationship.  Furthermore, the relevant issue is "the extent of control which, by the agreement, the master may exercise over the details of the work."  Thus, it is the right of control, not actual control or actual interference with the work, which is significant in distinguishing between an independent contractor and an employee.  Harper ex rel. Daley v. Toler, 884 So.2d 1124 (Fla. 2nd DCA 2004).
23. The Petitioner did not have the right to control the licensed farm labor contractors and made no attempt to control them.  Thus, it is concluded that the services performed for the Petitioner by the Joined Parties and other licensed farm labor contractors involving the harvesting and hauling of tomatoes do not constitute insured employment.
Recommendation: It is recommended that the determination dated <March 6, 2008>, be <REVERSED>.

Respectfully submitted on <October 14, 2009>.
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	PROTEST OF LIABILITY

	
	DOCKET NO. <2008-31640L>

	RESPONDENT:
	

	State of Florida
	

	<AGENCY FOR WORKFORCE INNOVATION>
	

	c/o Department of Revenue
	


REMAND ORDER
This matter comes before me for final Agency Order.

The issue before me is whether services performed for the Petitioner by the Joined Party and other individuals as crew leaders constitute insured employment pursuant to Sections 443.036(19), 443.036(21); 443.1216, Florida Statutes, and if so, the effective date of the liability.

A complete review of the record establishes that procedural error requires remanding of the case.  Specifically, the Special Deputy’s failure to provide an interpreter for the Joined Party for the entire hearing  as requested by the Joined Party was a violation of the Joined Party’s Due Process right to be heard.

In consideration thereof, it is ORDERED that the case is remanded for a hearing de novo.  The case will be assigned to another Special Deputy, and a new hearing will be scheduled.  An interpreter will be provided for the Joined Party by the Agency for Workforce Innovation for the hearing.  Upon the conclusion of the hearing, the Special Deputy will issue another Recommended Order  based only on the new case record.

DONE and ORDERED at Tallahassee, Florida, this _____ day of <May, 2009>.
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Director, Unemployment Compensation Services <AGENCY FOR WORKFORCE INNOVATION>
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	PROTEST OF LIABILITY

	
	DOCKET NO. <2008-31640L    >

	RESPONDENT:
	

	State of Florida
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RECOMMENDED ORDER OF SPECIAL DEPUTY

TO:  
<>Director, Unemployment Compensation Services

Agency for Workforce Innovation

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest of the Respondent’s determination dated March 6, 2008. 

After due notice to both parties, a telephone hearing was held on October 23, 2008. An authorized representative appeared on behalf of the Petitioner. The Respondent was represented by a revenue administrator from the Department of Revenue. Both Joined Parties appeared.

The record of the case, including the recording of the hearing and any exhibits submitted in evidence, is herewith transmitted. Proposed Findings of Fact and/or Conclusions of Law that were accepted are incorporated herein. The reason for rejecting any proposed finding or conclusion is explained in the Conclusions of Law Section of thie Recommended Order.
Issue: Whether services performed for the Petitioner by Joined Party Rose Garcia and other individuals working as crew leaders, constitute insured employment pursuant to Sections 443.036(19), 443.036(21); 443.1216, Florida Statutes, and if so, the effective date of the liability.

Findings of Fact:

1.
The Petitioner is a corporation formed to operate a business as a tomato farm. The Petitioner grows and harvests tomatoes. The Joined Party Rosa Garcia was engaged as a crew leader on July 11, 2005 and performed services in this capacity until November 3, 2006 when she quit due to pregancy. No written contract between the crew leaders and the Petitioner designated the crew leaders as employees of the Petitioner. During the fourth quarter of 2006, Joined Party Rosa Garcia worked for the Petitioner as a hauler, was paid $2300 for these services, and received a Form W-2 at the end of 2006. The corporate president considered the Ms. Garcia to be an employee while she worked as a hauler and does not dispute her employment status during that time. The Joined Party Juan Reyes-Segura, who is Rosa Garcia’s husband, replaced Rosa Garcia as a crew leader from November 4, 2006 until January 18, 2008. Rosa Garcia worked as a member of Juan Reyes-Segura’s crew from about February 2007 until January 18, 2008. Both Joined Parties were licensed as crew leaders by the Florida Department of Business and Professional Regulation as well as the U.S. Department of Labor. 

2.
As crew leaders, the Joined Parties selected, hired, and trained crew members to work the Petitioner’s crops. The Petitioner did not have the authority to approve or deny the hiring of any crew member or the number of crew members hired for a particular job. 

3.
Crew leaders were responsible for paying their crew members from the remuneration they received from the Petitioner. Due to confusion over finances, the Petitioner agreed to the Joined Parties’ requests that the Petitioner pay crew members an amount determined by the Crew Leader. The total paid to the crew members was then deducted from remuneration due and the remainder was paid to the crew leaeder. 

4.
The crews stake and tie tomato plants during the growing season. During this season, the crew leaders were paid a daily wage of $90.00, which was the same no matter how many hours the crew performed work. The number of days per week the crew leaders and crews worked varied. The length of the work day was contingent upon weather and the work that needed to be done.
5.
Each day, the Petitioner’s farm manager told the crew leader which field the crews should work the following day. The crew leaders used their own vehicles to transport the crew to the work area

6.
The crew leaders were responsible for insuring their own vehicles and paying for any maintenance on the vehicles. The Petitioner did not provide or reimburse the crew leaders for fuel or equipment. The Petitioner provided string and stakes during the growing season. The crew leaders provided buckets for picking tomatoes during harvesting season. The Petitioner provided knives to the crew to harvest the tomatoes. The crew leader was responsible for transporting the tomatoes from the farm to the packing house.

7.
The Petitioner did not offer vacation or sick pay, health insurance or retirement program for the crew leaders. 

8.
The Petitioner issued a 1099 each year for services provided as a crew leader. 

Conclusions of Law:

9. 
Section 443.036(15) F.S., provides:

Crew leader" means an individual who: 

(a)  Furnishes individuals to perform service in agricultural labor for another person. 

(b)  Pays, either on his or her own behalf or on behalf of the other person, the individuals furnished by him or her for the service in agricultural labor performed by those individuals. 

(c)  Has not entered into a written agreement with the other person under which the individual is designated as an employee of the other person. 

10. 

Section 443.1216(5)(b)1. F.S., provides:

The employment subject to this chapter includes service performed by an individual in agricultural labor if: 

(b)  The service is performed by a member of a crew furnished by a crew leader to perform agricultural labor for another person. 

1.  For purposes of this paragraph, a crew member is treated as an employee of the crew leader if: 

a.  The crew leader holds a valid certificate of registration under the Migrant and Seasonal Agricultural Worker Protection Act of 1983 or substantially all of the crew members operate or maintain tractors, mec hanized harvesting or crop-dusting equipment, or any other mechanized equipment provided by the crew leader; and 

b.  The individual does not perform that agricultural labor as an employee of an employer other than the crew leader. 

11.
Consideration was give to the fact that during a portion of the time, remuneration for services was paid to crew members by the Petitioner, rather than by the crew leader. However, this was done at the crew leaders’ request to alleviate bookkeeping errors and the amount of the payment was deducted from the total remuneration due to the crew chief. Under these circumstances, it should be considered that the payment came from the crew leader. The Joined Parties performed services as crew leaders and met the definition of crew leaders as defined in Fla. Statutes 443.036(15). Thus, Joined Party Rosa Garcia was an employer rather than the Petitioner’s employee during the time she worked as crew leader.
12.
Common law considerations also establish that the crew leaders were not the Petitioner’s employees. The Supreme Court of the United States held that the term "usual common law rules" is to be used in a generic sense to mean the "standards developed by the courts through the years of adjudication." United States v. W.M. Webb, Inc., 397 U.S. 179 (1970). In Cantor v. Cochran, 184 So.2d 173 (Fla. 1966), the Supreme Court of Florida adopted the tests in 1 Restatement of Law, Agency 2d Section 220 (1958) used to determine whether an employer-employee relationship exists. Section 220 provides:

(1)
A servant is a person employed to perform services for another and who, in the performance of the services, is subject to the other's control or right of control.

(2)
The following matters of fact, among others, are to be considered:

(a)
the extent of control which, by the agreement, the business may exercise over the details of the work;

(b)
whether the one employed is in a distinct occupation or business;

(c)
the kind of occupation, with reference to whether, in the locality, the work is usually done under the direction of the employer or by a specialist without supervision;

(d)
the skill required in the particular occupation;

(e)
whether the employer or worker supplies the instrumentalities, tools, and a place of work, for the person doing the work;

(f)
the length of time for which the person is employed;

(g)
the method of payment, whether by time or job;

(h)
whether or not the work is part of the regular business of the employer;

(i)
whether or not the parties believe they are creating the relation of master and servant;

(j) whether the principal is or is not in business.

13. 
The degree of control exercised by a business over a worker is the principal consideration in determining employment status. If the business is only concerned with the results and exerts no control over the manner of doing the work, then the worker is an independent contractor. United States Telephone Company v. Department of Labor and Employment Security, 410 So.2d 1002 (Fla. 3rd DCA 1982); Cosmo Personnel Agency of Ft. Lauderdale, Inc. v. Department of Labor and Employment Security, 407 So.2d 249 (Fla. 4th DCA 1981). The record reflects that the Petitioner had no right of control over the details of the work. The crew leaders hired, trained, and were responsible for paying the crews. The crew leaders determined the days and hours of work. They provided nearly all of the equipment required for the job and were not reimbursed for expenses incurred in the course of the work. Crew leaders were hired and paid by the job, rather than the number of days or hours worked. 

14.
Under these circumstances, it is concluded that the crew leaders did not work for the Petitioner in insured employment. 

15. 
The Petitioner proposed a finding that the claimant performed hauling services as an independent contractor. However, the class of workers at issue in this case includes only crew leaders. The proposed finding is not relevant to the issue at hand and is thus rejected.
Recommendation: It is recommended that the determination dated August 5, 2008 holding the Joined Parties and other individuals performing services as crew leaders to be the Petitioner’s employees, be REVERSED. 

Respectfully submitted on <April 9, 2009>.
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