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This matter comes before me for final Agency Order.

Having fully considered the Special Deputy’s Recommended Order and the record of the case and in the absence of any exceptions to the Recommended Order, I adopt the Findings of Fact and Conclusions of Law as set forth therein. A copy of the Recommended Order is attached and incorporated in this Final Order.

In consideration thereof, it is ORDERED that the determination dated <February 14, 2008>, is <REVERSED>.

DONE and ORDERED at Tallahassee, Florida, this _______ day of <April, 2008>.
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RECOMMENDED ORDER OF SPECIAL DEPUTY

TO:  
Cynthia R. Lorenzo, Deputy Director


Agency for Workforce Innovation

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest of the Respondent’s determination dated February 14, 2008.

After due notice to the parties, a telephone hearing was held on March 19, 2008. The Petitioner, represented by its Certified Public Accountant, appeared and testified. The Petitioner’s president testified as a witness. The Respondent was represented by a Revenue Administrator from the Department of Revenue. A Tax Auditor testified as a witness. 

The record of the case, including the recording of the hearing and any exhibits submitted in evidence, is herewith transmitted. Proposed Findings of Fact and Conclusions of Law were not received.

Issue: Whether the Petitioner's corporate officers received remuneration for employment which constitutes wages, pursuant to Sections 443.036(21), (44), Florida Statutes; Rule 60BB-2.025, Florida Administrative Code.

Findings of Fact: 

1. The Petitioner is a subchapter S corporation which was formed in March 2004. The Petitioner has a contract with a Real Estate Broker to provide services involving the sale and leasing of commercial real estate.

2. The Petitioner’s president is a licensed commercial real estate agent. The Petitioner’s income is derived from commissions earned by the Petitioner’s president. The president’s wife is vice president of the corporation. The vice president is involved in the Petitioner’s business to the extent of writing checks and doing paperwork. The president and the vice president each own 50% of the stock of the corporation.

3. Since the inception of the business, the president and vice president each receive a monthly salary of $1,250. In addition to the salary, the Petitioner contributes to a retirement plan for both officers. The contributions to the retirement plan are reported as wages paid by the Petitioner. The president and the vice president are the Petitioner’s only employees.
4. The annual salary amounts for the president and the vice president were determined by the Petitioner’s officers without advice from the Petitioner’s Certified Public Accountant. It is the belief of the Petitioner’s president that the wages paid to the officers are reasonable compensation for services performed. Based on the volatility of the commercial real estate market, the Petitioner’s Certified Public Accountant also believes that the wages paid to the officers are reasonable compensation for services performed.
5. The Department of Revenue randomly selected the Petitioner for an audit of the Petitioner’s books and records for the 2006 tax year to ensure compliance with the Unemployment Compensation Law. A Department of Revenue Tax Auditor performed the audit at the office of the Petitioner’s Certified Public Accountant.

6. The Tax Auditor did not identify any discrepancies in the Petitioner’s books and records. The Petitioner reported wages paid to each of the officers in the amount of $23,328.37, which included the contributions to the retirement plan. The wages were correctly reported on the quarterly state unemployment compensation tax reports and on federal tax reports.

7. For the 2006 tax year, the Petitioner paid distributions in the amount of $63,044.00 to each of the corporate officers. The Tax Auditor did not ascertain the nature of the services provided by each officer or the number of hours during which each officer performed services for the Petitioner. However, the Tax Auditor did not believe the amount of the wages reported as paid to the officers was a reasonable amount because the wages were less than 50% of the distributions made to the officers.

8. Without reliance on any industry prevailing wage data or local labor market prevailing wage data the Tax Auditor concluded that a reasonable annual wage for each officer was $42,750.00.  

9. By determination mailed on or before February 14, 2008, the Tax Auditor notified the Petitioner that wages were increased by $19,421.63 for each officer. The increase in wages did not result in any additional Florida unemployment compensation tax due. 

Conclusions of Law: 

10. Section 443.1216, Florida Statutes provides that employment includes a service performed by an officer of a corporation.  

11. Section 443.1217, Florida Statutes provides that the wages subject to the Florida Unemployment Law include all remuneration for employment, including commissions, bonuses, back pay awards, and the cash value of all remuneration paid in any medium other than cash. For purposes of determining an employer’s contributions wages in excess of the first $7,000 of remuneration are exempt.

12. Both the Petitioner and the Respondent agree that the Petitioner’s officers are the Petitioner’s employees and that the Petitioner’s officers received wages during 2006. The disagreement is whether the reported wages are reasonable for services performed and whether some or all of the distributed dividends should be reclassified as wages. In that regard, the Unemployment Compensation Law does not define reasonable wage. The Tax Auditor did not rely upon any statutory or common law authority, did not rely upon any prevailing wage data, and did not ascertain the nature of the services performed by the corporate officers or the substantiality of the services. In the absence of specific information regarding these items, the Petitioner’s evidence regarding the reasonableness of wages is accepted.

13. The Petitioner consistently pays wages to the corporate officers and has reported and paid taxes on the wages since the inception of business. It is undisputed that the Petitioner is involved in an industry which is volatile and greatly affected by economic conditions. Although the Petitioner’s profits may vary from year to year, the Petitioner decided to pay a consistent wage or salary to its workers. The fact that the Petitioner might recognize more profit in certain years does not necessarily result in a finding that the payment of a consistent salary is unreasonable during certain years.

14. It is concluded that the wages paid to the corporate officers and reported by the Petitioner to the Department of Revenue are reasonable wages for services performed.
Recommendation: It is recommended that the determination dated February 14, 2008, be REVERSED.

Respectfully submitted on March 25, 2008.
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