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	PETITIONER:
	

	Employer Account No. - <2201584>
	

	<PRISMA COLORS CORP>
	

	<10100 NW 116TH WAY STE 15
MEDLEY FL  33178-1154                                                                                                                                                                                                                                                          >
	

	
	PROTEST OF LIABILITY

	
	DOCKET NO. <2008-106127L>

	RESPONDENT:
	

	State of Florida
	

	Agency for Workforce Innovation
	

	c/o Department of Revenue
	


O R D E R

This matter comes before me for final Agency Order.

Having fully considered the Special Deputy’s Recommended Order and the record of the case and in the absence of any exceptions to the Recommended Order, I adopt the Findings of Fact and Conclusions of Law as set forth therein. A copy of the Recommended Order is attached and incorporated in this Final Order.

In consideration thereof, it is ORDERED that the determination dated <September 16, 2008>, is < <MODIFIED to reflect a retroactive date of October 16, 2006.  It is also ORDERED that the determination is AFFIRMED as modified. >>
DONE and ORDERED at Tallahassee, Florida, this _______ day of <January, 2010>.
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RECOMMENDED ORDER OF SPECIAL DEPUTY

TO:  
Director, Unemployment Compensation Services

Agency for Workforce Innovation

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest of the Respondent’s determination dated <September 16, 2008>.

After due notice to the parties, a telephone hearing was held on <October 14, 2009>.  The Petitioner was represented by its attorney.  The Petitioner's president testified as a witness.  The Respondent, represented by a Department of Revenue Tax Specialist II, appeared and testified.  The Joined Party appeared and testified.

The record of the case, including the recording of the hearing and any exhibits submitted in evidence, is herewith transmitted. Proposed Findings of Fact and Conclusions of Law were not received.

Issue:  <Whether services performed for the Petitioner by the Joined Party and other individuals working as manager's assistants constitute insured employment pursuant to Sections 443.036(19), 443.036(21); 443.1216, Florida Statutes, and if so, the effective date of the liability.>
Findings of Fact: 

1. The Petitioner is a corporation which was formed in approximately 1998 to operate a business which purchases printing supplies and then resells the printing supplies overseas.  The Petitioner's president is active in the operation of the business as the general manager and is an acknowledged employee.  The Petitioner also has an administrative worker and a warehouse worker who are acknowledged employees.  The Petitioner established liability for payment of unemployment compensation taxes effective January 1, 1999.

2. The Joined Party was a good friend of the sister of the Petitioner's president.  The president's sister advised the president that the Joined Party needed employment.  The Petitioner's president interviewed the Joined Party and told the Joined Party that the Petitioner needed an assistant to operate the Petitioner's office and to take care of the Petitioner's clients.  The duties were explained as running credits, receiving inventory, making sure that payments were received from clients, and making sure that vendors were paid.  The president told the Joined Party that the Joined Party would work at the Petitioner's office location and that the hours of work were 8:30 AM until 5 PM, Monday through Friday, plus overtime as required.  In addition, the Joined Party would be required to work one Saturday every six months to do inventory.  The rate of pay was $950 per bi-weekly pay period.  The Joined Party objected to the offered pay because she believed that it was too low.  The president replied that the Joined Party would be on probation for approximately three months and after the Joined Party completed the probation period the Petitioner would increase the salary.  The Joined Party accepted the Petitioner's offer and began work on October 16, 2006.

3. The Petitioner provided the Joined Party with an office, a desk, a computer, a telephone, a fax machine and all other equipment and supplies that were needed to perform the work.  The Joined Party was not required to provide anything to in order to perform the work and she did not have any expenses in connection with the work.

4. The Petitioner taught the Joined Party how to use the Petitioner's computer accounting software program.  The Petitioner told the Joined Party how to answer the telephone by stating the Petitioner's name and then stating either good morning or good afternoon.

5. One of the Joined Party's responsibilities was to open the office each morning.  The Petitioner provided the Joined Party with a key and the code to the Petitioner's alarm system.  The Joined Party was always very prompt and she was never absent from work.  The Joined Party was required to contact the president if the Joined Party was going to be late or absent.

6. The Petitioner did not withhold any taxes from the Joined Party's pay.  The Joined Party requested that the Petitioner withhold taxes from the pay, however, the president replied that it would be more convenient not to withhold taxes and to handle it at the end of the year.  At the end of 2006 the Joined Party asked for her Form W-2 so that she could file her income tax return.  The Petitioner provided the Joined Party with a Form 1099-MISC reporting the Joined Party's earnings as nonemployee compensation.

7. The Joined Party completed the probationary period and the Joined Party complained to the Petitioner about the rate of pay.  The Petitioner decided to increase the Joined Party's pay and drew up an agreement dated February 27, 2007, entitled Employment Contract for Sol Estrella.  The Contract states "This is a contract between Prisma Colors Corp and Sol Estrella, where Prisma Colors offers Sol Estrella the following in turn for at least 2 years of employment with the company.  The contract will begin on March 1, 2007, and end March 1, 2009 as follows: Annual pay of $37,500.00 for the first year.  Pay increases will be renegotiated after the first year.  Annual insurance allowance of $1,200.00 for Sol Estrella and family with proof of medical receipt.  From March 1, 2007-February 28, 2008.  Increase may be renegotiated the following year.  Employee benefits attached.  Vacation must be requested with a reasonable amount of time.  Christmas bonus is considered on the performance throughout the year."  The referred to employee benefits were the same as the benefits which the Petitioner provided to the acknowledged employees, including five paid holidays per year, one week of paid vacation after one year, two weeks of paid vacation after two years, two days sick leave per year, and two personal days per year.  The medical savings account of $1,200 was also the same as the Petitioner provided to the acknowledged employees.  The Petitioner made the Joined Party sign the Contract.
8. The Joined Party's immediate supervisor was the Petitioner's president.  The president performed periodic performance evaluations on the Joined Party's work performance.  The evaluations included performance categories of "Taking messages correctly, Handling telephone calls, Getting back to inquiries by phone, Responding to urgent messages, Responding e-mails on a timely manner, Following up on e-mails, Sending quotations in a timely manner, Entering orders in a timely manner, Double checking the accuracy of order, Consolidating orders to minimize freight cost, Shipping in a timely manner, Sending customer notification of shipment, entering receipt of $ correctly, Sending customer Statements, Double checking inventory to not buy unnecessary stock, Double checking last purchased price, Double checking Order Acknowledgements with correct pricing, Shipping orders to correct address to minimize double freight cost, Double checking prices on invoices to our purchasing price, Handling vendor payments, Entering payment accurately."  The evaluation levels for each category were "Excellent, Good, Satisfactory, Bad."  The president made written comments on the evaluations including "Is always on time but has been leaving early continuously.  Is reliable when I am in the office and when I'm not.  Always has a good attitude.  Does everything I ask fast as it should be.  Sometimes a little too fast and must double check for errors.  Worries about the well being of the company and makes responsible decisions with good judgment."

9. The relationship between the parties was terminated in June 2008.

Conclusions of Law: 

10. The issue in this case, whether services performed for the Petitioner constitute employment subject to the Florida Unemployment Compensation Law, is governed by Chapter 443, Florida Statutes.  Section 443.1216(1)(a)2., Florida Statutes, provides that employment subject to the chapter includes service performed by individuals under the usual common law rules applicable in determining an employer-employee relationship.

11. The Supreme Court of the United States held that the term "usual common law rules" is to be used in a generic sense to mean the "standards developed by the courts through the years of adjudication."  United States v. W.M. Webb, Inc., 397 U.S. 179 (1970). 
12. The Supreme Court of Florida adopted and approved the tests in 1 Restatement of Law, Agency 2d Section 220 (1958), for use to determine if an employment relationship exists. See Cantor v. Cochran, 184 So.2d 173 (Fla. 1966); Miami Herald Publishing Co. v. Kendall, 88 So.2d 276 (Fla. 1956); Mangarian v. Southern Fruit Distributors, 1 So.2d 858 (Fla. 1941); see also Kane Furniture Corp. v. R. Miranda, 506 So2d 1061 (Fla. 2d DCA 1987).  
13. Restatement of Law is a publication, prepared under the auspices of the American Law Institute, which explains the meaning of the law with regard to various court rulings.  The Restatement sets forth a nonexclusive list of factors that are to be considered when judging whether a relationship is an employment relationship or an independent contractor relationship. 

14. 1 Restatement of Law, Agency 2d Section 220 (1958) provides:

(1)
A servant is a person employed to perform services for another and who, in the performance of the services, is subject to the other's control or right of control.

(2)
The following matters of fact, among others, are to be considered:

(a)
the extent of control which, by the agreement, the business may exercise over the details of the work;

(b)
whether or not the one employed is engaged in a distinct occupation or business;

(c)
the kind of occupation, with reference to whether, in the locality, the work is usually done under the direction of the employer or by a specialist without supervision;

(d)
the skill required in the particular occupation;

(e)
whether the employer or the worker supplies the instrumentalities, tools, and the place of work for the person doing the work; 

(f)
the length of time for which the person is employed;

(g)
the method of payment, whether by the time or by the job;

(h)
whether or not the work is a part of the regular business of the employer;

(i)
whether or not the parties believe they are creating the relation of master and servant; 

(j)
whether the principal is or is not in business.

15. Comments in the Restatement explain that the word “servant” does not exclusively connote manual labor, and the word “employee” has largely replaced “servant” in statutes dealing with various aspects of the working relationship between two parties.

16. In Department of Health and Rehabilitative Services v. Department of Labor & Employment Security, 472 So.2d 1284 (Fla. 1st DCA 1985) the court confirmed that the factors listed in the Restatement are the proper factors to be considered in determining whether an employer-employee relationship exists.  However, in citing La Grande v. B&L Services, Inc., 432 So.2d 1364, 1366 (Fla. 1st DCA 1983), the court acknowledged that the question of whether a person is properly classified an employee or an independent contractor often can not be answered by reference to “hard and fast” rules, but rather must be addressed on a case-by-case basis.
17. The initial agreement between the parties was verbal.  The verbal agreement reveals that the Petitioner determined what was to be done, where it was to be done, and when it was to be done.  The Petitioner determined the initial rate and method of pay with a promise of a pay increase if the Joined Party satisfactorily completed a three month probationary period.  After the Joined Party satisfactorily completed the probationary period the Petitioner created a written Contract and made the Joined Party sign the Contract.  Neither the verbal agreement nor the written Contract reveals that there was any understanding that the Joined Party was an independent contractor.  To the contrary the written Contract refers to the relationship as "employment."

18. The Petitioner's business is the exportation of printing supplies.  The Joined Party was hired to be the assistant to the Petitioner's president with the responsibility of operating the Petitioner's office and taking care of the Petitioner's clients.  The Petitioner provided everything that was needed to perform the work including an office, desk, computer, telephone, and fax machine.  The work performed by the Joined Party was not separate and distinct from the Petitioner's business but was an integral and necessary part of the Petitioner's business.

19. The Petitioner paid the Joined Party a salary, the amount of which was determined by the Petitioner.  The Joined Party was paid by time worked rather than by the job or based on production.  The fact that the Petitioner did not withhold payroll taxes from the Joined Party's salary does not, standing alone, establish an independent relationship.

20. The Petitioner provided the Joined Party with the same fringe benefits which the Petitioner provided to the acknowledged employees, including paid vacations, paid sick days, paid personal days, and a medical savings account for the payment of medical bills.  In addition to the factors enumerated in the Restatement of Law, the provision of employee benefits has been recognized as a factor militating in favor of a conclusion that an employee relationship exists.  Harper ex rel. Daley v. Toler, 884 So.2d 1124 (Fla. 2nd DCA 2004).

21. The Joined Party worked for the Petitioner for a period of almost two years.  This fact indicates that the relationship was one of relative permanence.  The Petitioner agreed to provide the Joined Party with a one week paid vacation after one year and a two week paid vacation after two years.  The increase in the vacation time after two years of work appears to be designed to create a long-term or permanent relationship.
22. In Adams v. Department of Labor and Employment Security, 458 So.2d 1161 (Fla. 1st DCA 1984), the Court held that if the person serving is merely subject to the control of the person being served as to the results to be obtained, he is an independent contractor.  If the person serving is subject to the control of the person being served as to the means to be used, he is not an independent contractor.  It is the right of control, not actual control or interference with the work which is significant in distinguishing between an independent contractor and a servant.
23. The evidence presented in this case reveals that the Petitioner controlled what work was performed, where it was performed, when it was performed, and how it was performed.  Thus, it is concluded that the services performed for the Petitioner by the Joined Party constitute insured employment.

24. The determination issued by the Department of Revenue holds that the Joined Party and other persons performing services for the Petitioner as assistants are the Petitioner's employees retroactive to January 1, 2007.  However, the Joined Party performed services for the Petitioner beginning on October 16, 2006.  Therefore, the correct retroactive date is October 16, 2006.
Recommendation: It is recommended that the determination dated <September 16, 2008>, be <MODIFIED to reflect a retroactive date of October 16, 2006.  As modified it is recommended that the determination be AFFIRMED. >
Respectfully submitted on <November 10, 2009>.
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