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	RESPONDENT:
	

	State of Florida
	

	Agency for Workforce Innovation
	

	c/o Department of Revenue
	


O R D E R

This matter comes before me for final Agency Order.

Having fully considered the Special Deputy’s Recommended Order and the record of the case and in the absence of any exceptions to the Recommended Order, I adopt the Findings of Fact and Conclusions of Law as set forth therein. A copy of the Recommended Order is attached and incorporated in this Final Order.

In consideration thereof, it is ORDERED that the determination dated October 23, 2007, is AFFIRMED.

DONE and ORDERED at Tallahassee, Florida, this _______ day of March, 2008.
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RECOMMENDED ORDER OF SPECIAL DEPUTY

TO:  
Cynthia R. Lorenzo, Deputy Director


Agency for Workforce Innovation

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest of the Respondent’s determination dated October 23, 2007.

After due notice to the parties, a telephone hearing was held on January 17, 2008. The Petitioner, represented by the corporate president, appeared and testified. The Respondent was represented by a Department of Revenue Field Auditor Supervisor. A Field Auditor testified as a witness. The Joined Party appeared and testified.

The record of the case, including the recording of the hearing and any exhibits submitted in evidence, is herewith transmitted. Proposed Findings of Fact and Conclusions of Law were not received.

Issue: Whether services performed for the Petitioner by the Joined Party and other individuals as Vice President/Manager constitute insured employment pursuant to Sections 443.036(19), 443.036(21); 443.1216, Florida Statutes, and if so, the effective date of the liability.

Findings of Fact: 

1. The Petitioner is a subchapter S corporation which operated a business as a gym and spa from September 2004 until July 2006. The Petitioner never realized a profit from the business. The Petitioner’s president owned 60% of the stock and he was active in the operation of the business. The Joined Party was vice president of the corporation and he owned the remaining 40% of the stock. The Petitioner did not have any other corporate officers.

2. The Petitioner’s president did not receive a salary or any other form of income from the Petitioner.  

3. The Joined Party worked as manager of the business. His responsibilities included overseeing the operation of the business and selling gym memberships. On January 20, 2006, the Petitioner paid the Joined Party $2,665, representing two weeks of salary at $300 a week plus commissions on the sale of memberships. The payment of $2,665 was the only compensation paid to the Joined Party by the Petitioner.

Conclusions of Law: 

4. The issue of whether the Joined Party was an employee of the Petitioner while performing services for the Petitioner is governed by Section 443.1216(1)(a)1., Florida Statutes, which provides that employment subject to the chapter includes a service performed by an officer of a corporation.

5. Section 443.036(20)(c), Florida Statutes, provides that a person who is an officer of a corporation and who performs services for the corporation is deemed an employee of the corporation during all of each week of his or her tenure of office, regardless of whether he or she is compensated for those services.

6. Both the president and the Joined Party were statutory employees of the Petitioner, however, only the Joined Party received any compensation.
7. Section 443.036(44), Florida Statutes, provides that “wages” means remuneration subject to this chapter under s. 443.1217.
8. Section 443.1217(1), Florida Statutes, provides that wages include all remuneration for employment, including commissions, bonuses, back pay awards, and the cash value of all remuneration paid in any medium other than cash.
9. The $2,665 payment to the Joined Party was indicated by the Petitioner to be for salary and commissions. Whether the payment was for salary or commissions, the total payment to the Joined Party was wages as defined by the law.
Recommendation: It is recommended that the determination dated October 23, 2007, be AFFIRMED.

Respectfully submitted on January 28, 2008.
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