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	PETITIONER:
	

	Employer Account No. - <2652616>
	

	<SOUTH BROWARD HOUSING INC>
	

	<ATTEN JEANNETTE BLANCO
5712 HOLLYWOOD BLVD
HOLLYWOOD FL  33021-6350                                                                                                                                                                                                                                                          >
	

	
	

	
	

	
	PROTEST OF LIABILITY

	
	DOCKET NO. <2007-63241L>

	RESPONDENT:
	

	State of Florida
	

	<AGENCY FOR WORKFORCE INNOVATION>
	

	c/o Department of Revenue
	


ORDER

This matter comes before me for final Agency Order.

Having fully considered the Special Deputy’s Recommended Order and the record of the case, and in the absence of any exceptions to the Recommended Order, I hereby adopt the Findings of Fact and Conclusions of Law as set forth therein. A copy of the Recommended Order is attached and incorporated in this Final Order.

In consideration thereof, it is ORDERED that the Petitioner’s protest of the determination dated <May 30, 2007>, is dismissed due to lack of jurisdiction.

DONE and ORDERED at Tallahassee, Florida, this _____ day of <May, 2008>.
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	Cynthia R. Lorenzo

	Deputy Director

	<AGENCY FOR WORKFORCE INNOVATION>


AGENCY FOR WORKFORCE INNOVATION

Office of Appeals

MSC 347 Caldwell Building

107 East Madison Street

Tallahassee, FL 32399-4143

	PETITIONER:
	

	Employer Account No. – 2652616


	

	SOUTH BROWARD HOUSING INC
	

	5712 HOLLYWOOD BLVD

HOLLYWOOD  FL 33021-6350
	

	
	

	
	

	
	PROTEST OF LIABILITY

	
	DOCKET NO. 2007-63241L

	RESPONDENT:
	

	State of Florida
	

	Agency for Workforce Innovation
	

	c/o Department of Revenue
	


RECOMMENDED ORDER OF SPECIAL DEPUTY

TO:  
Cynthia R. Lorenzo, Deputy Director


Agency for Workforce Innovation

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest of the Respondent’s determination dated May 30, 2007.

After due notice to the parties, a telephone hearing was held on March 6, 2008.  The Petitioner, represented by its vice president, appeared and testified.  The Respondent was represented by a Department of Revenue Process Manager. The Joined Party, Lughetti Torres, appeared. The proceeding was translated by an Agency translator.

The record of the case, including the recording of the hearing and any exhibits submitted in evidence, is herewith transmitted. Proposed Findings of Fact and Conclusions of Law were not received.

Issue: Whether services performed for the Petitioner by the Joined Party and other individuals constitute insured employment pursuant to Sections 443.036(19), 443.036(21); 443.1216, Florida Statutes, and if so, the effective date of the liability.

Whether the Petitioner filed a timely protest pursuant to Sections 443.131(3)(i); 443.141(2); 443.1312(2), Florida Statutes; Rule 60BB-2.035, Florida Administrative Code.

Findings of Fact: 

1. The Petitioner, South Broward Housing Inc., is a corporation that was the subject of an investigation conducted by the Internal Revenue Service.

2. The Petitioner hired Thomas W. Austin, an attorney at law, to conduct an internal audit as a result of the Internal Revenue Service investigation. The audit was conducted at the Petitioner’s principal business address and registered mailing address on file with the Florida Department of State, Division of Corporations. That address is 5712 Hollywood Blvd, Hollywood, Florida, 33021.

3. The Joined Party, Lughetti Torres, was engaged to participate in the audit and was paid directly by the Petitioner. Effective April 22, 2007, the Joined Party became unemployed and filed a claim for unemployment compensation benefits. An investigation was issued to the Department of Revenue regarding “02/06-04/06 wages missing”, involving South Broward Housing Inc.

4. Correspondence was mailed by the Department of Revenue to the Petitioner at the Petitioner’s address of record. However, the Petitioner provided all correspondence involving the Joined Party to Thomas Austin or members of the team conducting the audit. The Petitioner felt that such correspondence was misdirected to the Petitioner and should have been directed to Thomas Austin. The Petitioner was upset because it had to hire Thomas Austin to conduct an audit. The Petitioner did not want to have anything to do with Thomas Austin or the audit team. The Petitioner just wanted the audit team to get in and out, and leave.  

5. On or before May 30, 2007, the Department of Revenue mailed a determination to South Broward Housing Inc. at the correct address of record. That determination states, “We have reviewed the information submitted and have determined that the person(s) performing services as bookkeeper are employees. This determination is retroactive to April 13, 2006.”  

6. The May 30, 2007, determination states “This letter is an official notice of the above determination and will become conclusive and binding unless you file written application to protest this determination within twenty (20) days from the date of this letter.”

7. South Broward Housing Inc. did not authorize Thomas Austin or members of the audit team to file an appeal. The Petitioner did not hire Thomas Austin to represent the Petitioner, only to perform an internal audit of the corporation. However, the Petitioner believed that Lughetti Torres and other members of the audit team were the responsibility of Thomas Austin.

8. The Department of Revenue received a letter on the letterhead of Thomas Austin, from an individual who identified himself as the Project Manager of the Internal Investigation Team. The letter, dated June 14, 2007, states “This letter serves as a formal request for you to review the attached documentation prior to the initiation of a formal appeal in this case.” and “Please review the attached documentation which clearly demonstrates that Ms. Torres did not have an Employee relationship with the client. The client requests that the reward be cancelled and this case dropped based on the information provided herein.”

9. By letter dated June 20, 2007, addressed to the Department of Revenue, the Project Manager of the Internal Investigation Team stated “This letter serves as a formal APPEAL in the above referenced case.” and “Based on the supporting information provided along with this APPEAL, and my letter dated 6/14/07 (copy enclosed), the Client respectfully requests that the Claim/Award against South Broward Housing, Inc. be cancelled.”

10. By letter dated June 21, 2007, Thomas Austin wrote to the Department of Revenue in reference to the appeal. The letter states “This letter serves as verification of the information contained in the 6/14/07 and 6/20/07 certified letters as sent to you by my Project Manager for the internal audit/investigation team (copies enclosed).”

11. By letter dated July 23, 2007, the Project Manager for the Internal Investigation Team wrote to the Department of Revenue and stated “This letter as (sic) a follow-up to the above reference Appeal. The formal Appeal was filed timely on 6/20/07. Thomas W. Austin, P.A. (Project Sponsor) also sent you a letter regarding this matter (copy attached). Please provide the status on the outcome of this Appeal or when we can expect your formal response.”

12. On October 10, 2007, the Office of Appeals issued an Order to Show Cause to the Petitioner. The Order to Show Cause directed the Petitioner to show cause why the Deputy Director should not dismiss the Petitioner’s appeal due to lack of jurisdiction. The Petitioner was directed to respond in writing within fifteen days. The Petitioner did not respond.

Conclusions of Law: 

13. Section 443.141(2)(c), Florida Statutes, provides:

Appeals.--The Agency for Workforce Innovation and the state agency providing unemployment tax collection services shall adopt rules prescribing the procedures for an employing unit determined to be an employer to file an appeal and be afforded an opportunity for a hearing on the determination. Pending a hearing, the employing unit must file reports and pay contributions in accordance with s. 443.131. 

14. Rule 60BB-2.035(5), Florida Administrative Code, provides:

Timely Protest.

(a)1. Determinations issued pursuant to Sections 443.1216, 443.131 and 443.1312, F.S., will become final and binding unless application for review and protest is filed with the Department within 20 days from the mailing date of the determination. If not mailed, the determination will become final 20 days from the date the determination is delivered.

2. Determinations issued pursuant to Section 443.141, F.S., will become final and binding unless application for review and protest is filed within 15 days from the mailing date of the determination. If not mailed, the determination will become final 15 days from the date the determination is delivered.

(b)   If a protest appears to have been filed untimely, the Agency may issue an Order to Show Cause to the Petitioner, requesting written information as to why the protest should be considered timely. If the Petitioner does not, within 15 days after the mailing date of the Order to Show Cause, provide written evidence that the protest is timely, the protest will be dismissed.

15. Rule 60BB-2.023(1), Florida Administrative Code, provides:

(1) Filing date. The postmark date will be the filing date of any report, protest, appeal or other document mailed to the Agency or Department. The term “postmark date” includes the postmark date affixed by the United States Postal Service or the date on which the document was delivered to an express service or delivery service for delivery to the Department. The date of receipt will be the filing date of any report, protest, appeal, or other document faxed to the Agency or Department. It is the responsibility of each employing unit to maintain a current address of record with the Department. It is the responsibility of each claimant to maintain a current address of record with the Agency throughout the benefit year or extended benefit period. 
16. The documentary evidence presented in this case contains copies of the envelopes in which the June 20, June 21, and July 23 letters were mailed. The evidence does not contain a copy of an envelope bearing a postmark date on or about June 14. In addition, the documentary evidence contains only one copy of the June 14 letter even though other correspondence states that a copy of the June 14 letter is enclosed. No testimony was received concerning the mailing of the June 14 letter. Although the June 14 letter requests the Department to review enclosed information prior to the initiation of an appeal, the June 14 letter clearly reveals disagreement with the determination. If Thomas Austin and/or the Project Manager for the Internal Investigation Team were authorized by the Petitioner to file a protest, and if the protest was filed on or before June 19, 2007, the June 14 letter would constitute a timely protest.
17. The Petitioner’s vice president testified that any correspondence involving Joined Party Lughetti Torres was given to Thomas Austin, not because Thomas Austin was authorized to act in the Petitioner’s behalf, but because the Petitioner believed that the members of the audit team were the responsibility of Thomas Austin. In regard to Thomas Austin and the audit team, the vice president testified “We had nothing to do with them and did not want to have anything to do with them. We just wanted them to get in and out and leave.” In response to a direct question concerning whether Thomas Austin was representing South Broward Housing Inc. at the time the appeal was filed by the Project Manager, the vice president testified “I would not say that. I would say he was hired to perform a service, an internal audit of the corporation, and that was what he was doing.”

18. The testimony of the Petitioner’s vice president reveals that Thomas Austin was not authorized by the Petitioner to file a protest to the May 30, 2007, determination in the Petitioner’s behalf. No evidence was submitted to show that the Petitioner, South Broward Housing, Inc. filed any written protest of the May 30, 2007, determination. Since a protest was not filed by South Broward Housing, Inc. or its authorized representative, the appeal is not valid and should be dismissed.

Recommendation: The Petitioner did not appeal the May 30, 2007, determination. It is recommended that the appeal docketed to the determination dated May 30, 2007, be DISMISSED for lack of jurisdiction.

Respectfully submitted on March 31, 2008.
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	R. O. SMITH, Special Deputy

	
	Office of Appeals
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