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	DOCKET NO. 2007-6100L

	RESPONDENT:
	

	State of Florida
	

	Agency for Workforce Innovation
	

	c/o Department of Revenue
	


O R D E R

This matter comes before me for final Agency Order.

Having fully considered the Special Deputy’s Recommended Order and the record of the case and in the absence of any exceptions to the Recommended Order, I adopt the Findings of Fact and Conclusions of Law as set forth therein. A copy of the Recommended Order is attached and incorporated in this Final Order.

In consideration thereof, it is ORDERED that the determination dated January 18, 2007, is AFFIRMED.

DONE and ORDERED at Tallahassee, Florida, this _______ day of June, 2007.
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RECOMMENDED ORDER OF SPECIAL DEPUTY

TO:  
Cynthia R. Lorenzo, Deputy Director


Agency for Workforce Innovation

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest to a determination of the Respondent dated January 18, 2007.

After due notice to the parties, a hearing was held on March 6, 2007, by telephone. The Petitioner, represented by the CEO, appeared and testified. The Respondent was represented by a Revenue Administrator from the Department of Revenue. A Tax Specialist testified as a witness.  

The record of the case, including the recording of the hearing and any exhibits submitted in evidence, is herewith transmitted. Proposed Findings of Fact and Conclusions of Law were not received from the parties.

The issue is whether services performed for the Petitioner by the Joined Party and other individuals as R&R diagnosticians/shop foremen constitute insured employment, pursuant to Sections 443.036(19), 443.036(21), and 443.1216, Florida Statutes.

Findings of Fact:  

1. The Petitioner is a corporation which began operating a transmission repair business in July 2003. The CEO is a corporate officer and is active in the operation of the business. The CEO receives a wage and is considered to be an employee of the corporation. In addition, the Petitioner employs a transmission rebuilder. From time to time, the Petitioner employed individuals to remove and install transmissions; however, the Petitioner generally used individuals which it considered to be independent contactors to perform that work. Between one and three individuals were considered to be independent contractors at any one time, depending on the workload.

2. The Joined Party worked for the Petitioner to remove and install transmissions from approximately September 15, 2005, until approximately April 21, 2006.

3. The Joined Party contacted the Petitioner seeking work in September 2005. He was interviewed by the CEO. The CEO gave the Joined Party a copy of an Independent Contractor Agreement but did not tell the Joined Party anything about the job other than what was stated in the Independent Contractor Agreement.

4. The Independent Contractor Agreement is dated September 19, 2005, and states that the Joined Party’s employment as an independent contractor “shall commence on September 26, 2005, and shall continue to and including to be determined.”

5. The Joined Party actually began work on September 15, 2005. He last worked for the Petitioner on April 21, 2006. He was separated from the work when he failed to show up for work and did not call the Petitioner on a day he was scheduled to work. The Petitioner later learned that the Joined Party was incarcerated.

6. The Independent Contractor Agreement states that the Joined Party “shall serve the corporation and shall perform any and all general R&R & Diagnostician services as required or requested.”

7. The Petitioner provided the Joined Party with a list of the work to be performed by the Joined Party each day that the Joined Party worked. The Joined Party was responsible for removing transmissions from vehicles so that the rebuilder could repair the transmissions. The Petitioner expected the Joined Party to perform “a day’s work for a day’s pay.” The Joined Party was required to complete four or five transmission removals each day.

8. The Joined Party was required to keep the Petitioner informed of the progress of the work. If the Joined Party did not complete the items on the list, he was required to discuss his failure with the Petitioner.

9. The Joined Party was required to perform the work personally. He was not allowed to hire others to assist with the work or to perform work for him.

10. The Independent Contractor Agreement states that the Joined Party will be paid $160 per day during the period of employment and that the payments will be made to the Joined Party on a daily basis.

11. The Petitioner’s business hours are from 8 AM until 5:30 PM. The Joined Party performed the work in the Petitioner’s shop and did not have a key to the shop. He was required to perform the work during the hours of operation or other hours when the Petitioner was present.

12. The Petitioner recorded the time that the Joined Party reported for work in the morning. The Joined Party was required to report to the Petitioner when he left the shop. If the Joined Party did not work a full day, the Petitioner would determine how many hours he worked and compute his pay accordingly.

13. Sometimes the Petitioner paid the Joined Party at the end of the day. Sometimes the Petitioner did not pay the Joined Party until after he had worked several days. Those days would then be combined into one pay check.

14. No taxes were withheld from the Joined Party’s pay. The Petitioner did not report the Joined Party’s earnings to the Internal Revenue Service on Form 1099-MISC.

15. The Independent Contractor Agreement provides that all claims for unemployment compensation benefits or workers’ compensation benefits are expressly waived by the Joined Party and that the Joined Party agrees to maintain separate policies of liability insurance, health insurance, and accident insurance as may be necessary or required by the Petitioner.

16. The Petitioner did not require the Joined Party to provide proof of any insurance. If the Joined Party caused any accidental damage while working for the Petitioner, the Petitioner would have accepted responsibility for the damage.

17. The Independent Contractor Agreement provides that the Joined Party is an independent contractor and is not entitled to participate in any plans, arrangements, or distributions by the Petitioner in connection with any insurance, pension, stock, bonus, profit-sharing, or similar benefits provided to regular employees.

18. The Joined Party did not receive any fringe benefits. The Petitioner does not provide fringe benefits to any of its employees.

19. The Independent Contractor Agreement provides that the Joined Party “shall perform his services in a good and workmanlike manner and in accordance with currently accepted practices as defined by the corporation.”

20. The Petitioner did not provide any training to the Joined Party. He was not rebuilding or repairing the transmissions and training to remove transmissions was not necessary.

21. The Joined Party had a tool box containing hand tools which he used to remove transmissions. Sometimes he took his tools with him at the end of the day and sometimes he left his tools at the Petitioner’s shop. The Petitioner provided the place of work. All of the Petitioner’s tools and equipment were at the Joined Party’s disposal. The Joined Party did not have any known expenses in connection with the work.

22. Either party could terminate the relationship at any time without incurring liability.

23. If the Petitioner did not have work for the Joined Party, the Petitioner would refer him to other transmission repair shops. In December 2005 the Joined Party took the CEO to a two bay shop. The Joined Party informed the Petitioner that he was the owner of the shop.

24. During the first calendar quarter 2006 the Petitioner paid the Joined Party $6,600.90. During April 2006 the Petitioner paid the Joined Party $1,576.35.

Conclusions of Law:  

25. Section 443.036(21), Florida Statutes, provides:

“Employment” means a service subject to this chapter under s. 443.1216, which is performed by an employee for the person employing him or her.

26. Section 443.1216(1)(a), Florida Statutes, provides in pertinent part:


The employment subject to this chapter includes a service performed, including a service performed in interstate commerce, by:

1. An officer of a corporation.

2. An individual who, under the usual common law rules applicable in determining the employer-employee relationship, is an employee.

27. The Supreme Court of the United States held that the term "usual common law rules" is to be used in a generic sense to mean the "standards developed by the courts through the years of adjudication." United States v. W.M. Webb, Inc., 397 U.S. 179 (1970).  

28. In Cantor v. Cochran, 184 So. 2d 173 (Fla. 1966), the Supreme Court of Florida adopted the tests in 1 Restatement of Law, Agency 2d Section 220 (1958) used to determine whether an employer-employee relationship exists. Section 220 provides:

(1)
A servant is a person employed to perform services for another and who, in the performance of the services, is subject to the other's control or right of control.

(2)
The following matters of fact, among others, are to be considered:

(a)
the extent of control which, by the agreement, the business may exercise over the details of the work;

(b)
whether or not the one employed is engaged in a distinct occupation or business;

(c)
the kind of occupation, with reference to whether, in the locality, the work is usually done under the direction of the employer or by a specialist without supervision;

(d)
the skill required in the particular occupation;

(e)
whether the employer or the worker supplies the instrumentalities, tools, and the place of work for the person doing the work; 

(f)
the length of time for which the person is employed;

(g)
the method of payment, whether by the time or by the job;

(h)
whether or not the work is a part of the regular business of the employer;

(i)
whether or not the parties believe they are creating the relation of master and servant; 

(j)
whether the principal is or is not in business.

29. To determine whether a worker is an employee or an independent contractor under common law rules, the relationship between the worker and the business must be examined. All evidence of the degree of control and the degree of independence must be weighed and considered, including the factors enumerated in 1 Restatement of Law, supra. The Florida Supreme Court held that in determining the status of a working relationship, the agreement between the parties should be examined, if there is one. The agreement should be honored unless other provisions of the agreement or the actual practices of the parties demonstrate that the agreement is not a valid indicator of the status of the working relationship. In that case, a fact specific analysis must be made under the Restatement and the actual practices of the parties are determinative. In such an analysis, special emphasis should be placed on the extent of “free agency” of the worker in the means and manner of performing the work. This element of control is the primary indicator of the status of the working relationship. Keith v. News & Sun Sentinel Co., 667 So. 2d 167 (Fla. 1995).  
30. The agreement states that the Joined Party is an independent contractor. However, other provisions of the agreement and the practices of the parties indicate that the statement of independence may not be a valid gauge of the status of the working relationship. Thus, an analysis of the relationship follows.
31. The extent of control which, under the agreement, the employer may exercise over the details of the work. This factor addresses whether the employer has the right, through a written or oral agreement, to control the means and manner of performing the work. It is not necessary for the employer to actually direct or control the manner in which the services are performed; it is sufficient if the agreement provides the employer with the right to direct and control the worker. Of all the factors, the right of control as to the mode of doing the work is the principal consideration. VIP Tours v. State, Department of Labor and Employment Security, 449 So.2d 1307 (Fla. 5th DCA 1984). In this case the agreement provides the Petitioner with the right to require the Joined Party to “serve the corporation” and “perform any and all general R&R & Diagnostician services as required or requested.” In addition, the Joined Party was required to perform services in accordance with practices defined by the Petitioner. The fact that the agreement gives the Petitioner the right to control the details of the work indicates employment.
32. Whether the worker is in a distinct occupation or business. Individuals who are in a distinct business generally have a unique marketable skill, service, or product which is offered to the general public. Individuals who work in distinct occupations may perform services for an employer as an employee or may provide services to the general public through self employment. Although employees usually work for only one employer, they may concurrently work for more than one employer and may work full-time, part-time, or on-call. Generally, self employed individuals have multiple customers or clients to whom they provide services and do not work full-time for any one customer or client. Independent contractors are free to hire others to perform the work at their own expense.  Independent contractors may perform services for competitors of the customer or client. The rebuilding and repairing of transmissions is a distinct occupation or business. However, the removal of a transmission, without repairing the transmission, is not a distinct business or occupation. Transmission removal is not an occupation that could be offered to the general public. In addition, the fact that the Joined Party was prohibited from hiring others to perform the work for him indicates employment.
33.  Whether the type of work is usually done under the direction of the employer or by a specialist without supervision. An individual who performs work under the direction or supervision of another is generally an employee, depending upon the degree of direction or supervision. However, an individual who works without significant supervision or direction may be an employee depending on the overall weight of the factors. An independent contractor performs the job his or her own way with few, if any, instructions as to the methods or details of the work. The Joined Party was provided with a list of work that he was to complete each day. He was required to keep the Petitioner informed of his progress and required to explain any failure to complete the work. The Petitioner monitored when he reported for work and the Joined Party was required to report to the Petitioner before he left the shop. This factor leans toward employment.
34. The skill required. Generally, individuals with a high level of skill require little or no supervision. Such individuals do not require training and use their own methods to perform the work. Individuals who lack pre-existing skills, or who have only limited skills, may require training. Training is an indicator of control because it specifies how the work is to be performed. It is inconsistent with general business practices for a customer or client of a vendor of services to train the vendor from whom the services are being purchased. In this case, the Petitioner did not train the Joined Party. According to the CEO, training was not necessary because the Joined Party was only removing the transmissions so that they could be repaired by an employee. This indicates that only limited skill was required. This factor leans toward employment.
35. Who supplies the place of work, tools, and materials. Generally, employees are furnished all significant tools, materials, and equipment by the employer. Employees are provided with a place to work and may be reimbursed for expenses in connection with the work. By providing the work location and the materials used, an employer controls the means and manner of performing the work. Independent contractors determine where and how the work is to be performed and are generally responsible for providing the materials, supplies, and tools at their own expense. Independent contractors have an investment in a business and are at risk of incurring a loss due to operating expenses. In this case, although the Joined Party provided hand tools, the Petitioner provided the place of work and all significant tools and equipment. In fact, even the Petitioner’s hand tools were available for the Joined Party’s use. This factor indicates employment.
36. The length of time employed. Generally, an independent contractor contracts to perform a service of limited duration and has no expectation of continuing work. When the task is completed, the relationship ends. Although a worker may be engaged as a temporary employee, it is generally anticipated that an employee will work for an employer on a continuing basis. An employer-employee relationship is usually an at-will relationship. Either party may terminate the relationship at any time without incurring liability. In Cantor v. Cochran, 184 So.2d 173 (Fla. 1966), the court in quoting 1 Larson, Workmens' Compensation Law, Section 44.35 stated: "The power to fire is the power to control. The absolute right to terminate the relationship without liability is not consistent with the concept of independent contractor, under which the contractor should have the legal right to complete the project contracted for and to treat any attempt to prevent completion as a breach of contract.” The agreement states that the relationship would continue until such time as it was determined that the relationship would end. This indicates an on-going or continuing relationship. Either party could terminate the relationship at any time without incurring liability. The Joined Party worked for the Petitioner for approximately seven months. The relationship ended because the Joined Party was incarcerated and not available to continue working. These facts reveal the existence of an at-will relationship of relative permanence. This factor indicates employment.
37. The method of payment. Generally, employees are paid a fixed salary or an hourly wage. Employees may also be paid based on production, such as commission or piece rate. Although the method and rate of pay for employees may be negotiable, the employer determines the rate and method. An independent contractor customarily is paid by the job. Although the contract price may be negotiable, the independent contractor determines the amount and method of pay. In this case the agreement states the Joined Party would be paid a daily rate. The Petitioner monitored the time worked and the work completed to make sure he received a day’s work for a day’s pay. Despite the written agreement, the Petitioner computed the actual amount paid to the Joined Party for each day’s work, even to the point of less than an even dollar amount. Although taxes were not withheld, this factor leans toward employment. 
38. Whether the work is part of the regular business of the employer. Generally, employees perform services which are part of the regular business activity of the employer. The success of the business depends upon the services performed by the employees. An independent contractor’s services are usually separate from the client’s regular business activity. The work performed by the Joined Party was an integral part of the Petitioner’s regular business activity. This indicates that the Joined Party was an employee of the Petitioner.
39. Whether the parties believe the relationship is independent. Although the intent of the parties must be considered, the determination of whether a worker is an employee or an independent contractor depends on the actual working relationship. The Florida Supreme Court commented in Justice v. Belford Trucking Company, Inc., 272 So.2d 131 (Fla. 1972), "while the obvious purpose to be accomplished by this document was to evince an independent contractor status, such status depends not on the statements of the parties but upon all the circumstances of their dealings with each other.” In this case, the written Agreement signed by the Petitioner and the Joined Party states that the Joined Party was an independent contractor, but the circumstances of the relationship indicate he was an employee.
40. Whether the principal is in business. The Petitioner is in the transmission repair business and operates at an actual business location. The CEO testified that the Joined Party took him to another business location in December 2005 and identified a two-bay shop as belonging to the Joined Party. The testimony of the CEO regarding the actual ownership of that shop is hearsay. In addition, the work performed for the Petitioner by the Joined Party was performed solely at the Petitioner’s shop. Payment for the work was made by check directly to the Joined Party rather than to the trade name of a business or corporation. 
41. The above analysis reveals that the Joined Party was an employee of the Petitioner. In addition, it is concluded that other individuals performing services for the Petitioner in the same capacity are employees of the Petitioner.
Recommendation: It is recommended that the determination dated January 18, 2007, be AFFIRMED.

Respectfully submitted on April 13, 2007.
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