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	PETITIONER:
	

	Employer Account No. –

	

	OPTIMA TECHNOLOGIES LLC
	

	6041 SIESTA LN

PORT RICHEY  FL 34668-6754
	

	
	PROTEST OF LIABILITY

	
	DOCKET NO. 2007-21833L

	RESPONDENT:
	

	State of Florida
	

	Agency for Workforce Innovation
	

	c/o Department of Revenue
	


O R D E R

This matter comes before me for final Agency Order.

Having fully considered the Special Deputy’s Recommended Order and the record of the case and in the absence of any exceptions to the Recommended Order, I adopt the Findings of Fact and Conclusions of Law as set forth therein. A copy of the Recommended Order is attached and incorporated in this Final Order.

In consideration thereof, it is ORDERED that the determination dated March 21, 2007, is AFFIRMED.

DONE and ORDERED at Tallahassee, Florida, this _______ day of July, 2007.
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RECOMMENDED ORDER OF SPECIAL DEPUTY

TO: 
Cynthia R. Lorenzo, Deputy Director


Agency for Workforce Innovation

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest of the Respondent’s determination dated March 21, 2007.

After due notice to the parties, a telephone hearing was held on May 16, 2007. The Petitioner, represented by the CEO, appeared and testified. The President, Controller, and Service Manager testified as witnesses. The Respondent was represented by a Department of Revenue Senior Tax Specialist. A Revenue Specialist III testified as a witness. The Joined Party appeared and testified.

The record of the case, including the recording of the hearing and any exhibits submitted in evidence, is herewith transmitted.  Proposed Findings of Fact and Conclusions of Law were not submitted.

Issue: Whether services performed for the Petitioner by the Joined Party as a repair technician constitute insured employment pursuant to Section 443.036(19), 443.036(21); 443.1216, Florida Statutes.

Findings of Fact: 

1. The Joined Party completed a technical school course of study for computer repair technician in 1996. He was employed as a computer repair technician from September 1996 until March 1998 after which he worked for a few months as a telephone repair technician. In August 1998, the Joined Party began employment as a computer repair technician with a computer company. On October 1, 2000 that business was purchased by the Petitioner. The Petitioner’s primary business activity is the repair and maintenance of printers. The Petitioner continued to employ the Joined Party as a computer repair technician until October 18, 2001. 

2. While employed by the Petitioner and its predecessor, the Joined Party was paid an hourly wage. He was entitled to fringe benefits such as medical insurance, retirement benefits, sick pay, and paid vacations. He was required to wear a company uniform shirt and a nametag, both bearing the company name. He was provided with a company vehicle bearing the company name to drive for work purposes only. Generally, he was required to drive to the company shop each morning to pick up the company vehicle. At the end of each day he had to report back to the company shop and park the vehicle. The Joined Party’s pay began when he reported to the shop in the morning and ended when he returned to the shop at the end of the day. However, if the Joined Party was scheduled to drive a long distance to repair a computer, he was allowed to take the vehicle home with him the night before. 

He would then drive to the worksite without going to the Petitioner’s shop in the morning. On those occasions the Joined Party was paid from the time that he left his home. The company was responsible for all operating expenses of the vehicle. No training was provided by the Petitioner or its predecessor. The Joined Party provided his own hand tools with an estimated cost of less than $20. Taxes were withheld from his pay and at the end of each year his earnings were reported on Form W-2 Wage and Tax Statement as wages, tips and other compensation.

3. In October 2001, the Joined Party’s employment was terminated when the Petitioner made a business decision to reduce or eliminate the repair of computers as part of its regular business activity.

4. In January 2002, The Petitioner’s former Service Manager contacted the Joined Party and informed him that the Petitioner had entered into a contract with Hillsborough County to perform computer related work. He asked the Joined Party if he would be interested in helping with that project for $15 per hour. The Joined Party replied that he did not have transportation because his wife used their only car each day. The former Service Manager agreed to provide the Joined Party with a vehicle and the Joined Party accepted. At that time, the former Service Manager informed the Joined Party that the earnings would be reported on a 1099. The Joined Party’s income had always been reported on Form W-2 and he did not know what a 1099 was or what that meant. The former Service Manager informed the Joined Party that the project would be short term but the Petitioner might rehire him as a regular employee after the project was completed. The Joined Party began work on February 1, 2002.

5. The Joined Party completed the project for Hillsborough County, however, later during 2002 the Petitioner again contracted with Hillsborough County and contacted the Joined Party to see if he was interested in helping with that project. Again, the Joined Party agreed to do the work and he completed that project as well. The Joined Party received $4,808.75 in earnings from the Petitioner for 2002 and that amount was reported by the Petitioner on Form 1099-MISC as other income. No income tax was withheld from the Joined Party’s pay by the Petitioner. 

6. The Petitioner did not have any work available for the Joined Party during 2003. In August 2004, the Petitioner again entered into a contract to provide computer repair and maintenance services for Hillsborough County. The former Service Manager contacted the Joined Party who again agreed to perform the work for $15 per hour. The Joined Party’s earnings were $12,070.76 for 2004, $28,443.80 for 2005, and $28,967.00 for 2006. The earnings were reported by the Petitioner on Form 1099-MISC as other income at the end of each year. The Joined Party continues to perform the same work for the Petitioner during 2007, when work is available. The Petitioner has never stated to the Joined Party that the Joined Party is considered to be an “independent contractor.”

7. The Joined Party is not entitled to fringe benefits such as medical insurance, retirement, or paid vacations which are available to the Petitioner’s employees.

8. The Joined Party prepares his own personal income tax return each year. He did research on the internet to determine what a Form 1099 was and how to report the income on his tax return. Per those instructions, the Joined Party reports his gross income on Schedule C as a self-employed individual. The Joined Party’s only income is derived from his work for the Petitioner. However, the Joined Party does not have business expenses and does not deduct any expenses from his reported income. 

9. During all periods of time that the Joined Party worked for the Petitioner since February 1, 2002, the Petitioner provided a vehicle for the Joined Party to drive. He has use of the vehicle 24 hours per day, seven days per week. He was not informed of any restrictions concerning personal use of the vehicle. However, he has never used the company vehicle for personal use. A few of the vehicles assigned to the Joined Party bear the Petitioner’s name but most of the vehicles are unmarked passenger cars. The Petitioner provides the Joined Party with a gasoline credit card for the purchase of gas at the Petitioner’s expense. The Petitioner is responsible for all repair and maintenance. On occasion, the Petitioner instructed the Joined Party to take the vehicle in for service, such as the purchase of tires. On those occasions, the Petitioner instructed the Joined Party where to take the vehicle for service. On one occasion, the Joined Party had to purchase a battery for the vehicle and was reimbursed by the Petitioner. The Petitioner is responsible for licenses, insurance and all other vehicle expenses.

10. The Petitioner uses independent contractors to perform computer repair work in other parts of the state. The Petitioner does not provide transportation to those independent contractors.

11. The Joined Party is required to report to the Petitioner’s shop to pick up parts and paperwork. Generally, the parts are obtained by the Service Manager. On occasion, the Service Manager authorizes the Joined Party to log on to the computer using the Service Manager’s password to order parts. The Petitioner is responsible for the purchase of all parts.

12. The Petitioner provides the Joined Party with a cell phone containing a personal assistant program. Work orders are provided to the Joined Party by the Petitioner either by email, by the personal assistant program, or in-person when the Joined Party reports to the Petitioner’s shop in the morning. Most repair and maintenance of the Hillsborough County computers is performed at the business offices of Hillsborough County. The Joined Party uses the same personal tool kit, with a value of less than $20 that he used when he worked as an employee of the Petitioner prior to October 2001. He is required to wear the same uniform shirt and name tag bearing the Petitioner’s name that he was required to wear prior to October 2001.

13. The Petitioner requires the Joined Party to fill out paperwork for each repair service he completes. He is required to have the paperwork signed by a Hillsborough County employee and to deliver the paperwork to the Petitioner at the end of the work day. The Joined Party would prefer not to fill out the paperwork because it is time consuming and he feels his time could be better spent repairing computers. However, he does not have that option because the paperwork is required by the Petitioner.

14. The Joined Party is required to personally perform the work. He may not hire assistants or other individuals to perform the work for him.

15. Each week, the Petitioner emails an Excel spreadsheet to the Joined Party to be used as a timesheet. The Joined Party is required to enter the beginning and ending time for each day worked as well as the total hours worked for each day and for the week. The Joined Party reports the parking fees and tolls he paid during the week on the same spreadsheet. He is paid from that timesheet and is reimbursed for the reported parking fees and tolls.

16. The Petitioner never informed the Joined Party whether or not the Joined Party could work for a competitor. However, the Joined Party devotes full time to his work with the Petitioner and does not believe the Petitioner would allow him to work elsewhere, even if he had the time to do so.

17. When the Joined Party is absent due to illness or other personal reasons, he is required to notify the Petitioner of his absence.

18. In approximately 2005, the Petitioner hired a new Service Manager. That individual reminded the Joined Party that the Joined Party was required to be available to work for the Petitioner Monday through Friday from 8 AM until 5 PM. He was advised that he was required to notify the Service Manager in advance if he was not available to work at any time during those hours

19. The new Service Manager monitored the work times reported by the Joined Party on the timesheet. He confronted the Joined Party because the times reported on the timesheet differed from his personal observations. The Joined Party explained to the Service Manager that he was entitled to be paid from the time that he left his home in the morning with the Petitioner’s vehicle until the time he returned home at the end of the day.

20. The new Service Manager received complaints from Hillsborough County employees alleging that the Joined Party did not have a friendly personality and was not always neatly dressed. The Service Manager brought those allegations to the Joined Party’s attention.

21. From time to time the Service Manager received information that that there were still problems with computers after the Joined Party had worked on them. Those problems were brought to the Joined Party’s attention. The Joined Party is paid for all time worked, including the time to redo a computer repair.

22. Either party may terminate the relationship at any time without incurring liability. 

23. The Joined Party devoted full time to the Petitioner’s contract with Hillsborough County until February 16, 2007, when he was informed that his full time work was no longer needed. Since then he has worked on an as-needed basis.

Conclusions of Law: 

24. Section 443.036(21), Florida Statutes, provides: 

“Employment” means a service subject to this chapter under s. 443.1216, which is performed by an employee for the person employing him or her.

25. Section 443.1216(1)(a), Florida Statutes, provides in pertinent part: 

The employment subject to this chapter includes a service performed, including a service performed in interstate commerce, by:

1. An officer of a corporation.

2. An individual who, under the usual common law rules applicable in determining the employer-employee relationship, is an employee.

26. The Supreme Court of the United States held that the term "usual common law rules" is to be used in a generic sense to mean the "standards developed by the courts through the years of adjudication."  United States v. W.M. Webb, Inc., 397 U.S. 179 (1970).  

27. In Cantor v. Cochran, 184 So. 2d 173 (Fla. 1966), the Supreme Court of Florida adopted the tests in 1 Restatement of Law, Agency 2d Section 220 (1958) used to determine whether an employer-employee relationship exists.  Section 220 provides: 

(1)  A servant is a person employed to perform services for another and who, in the performance of the services, is subject to the other's control or right of control.

(2) The following matters of fact, among others, are to be considered:

(a)
the extent of control which, by the agreement, the business may exercise over the details of the work;

(b)
whether or not the one employed is engaged in a distinct occupation or business;

(c)
the kind of occupation, with reference to whether, in the locality, the work is usually done under the direction of the employer or by a specialist without supervision;

(d)
the skill required in the particular occupation;

(e)
whether the employer or the worker supplies the instrumentalities, tools, and the place of work for the person doing the work; 

(f)
the length of time for which the person is employed;

(g)
the method of payment, whether by the time or by the job;

(h)
whether or not the work is a part of the regular business of the employer;

(i)
whether or not the parties believe they are creating the relation of master and servant; 

(j)
whether the principal is or is not in business.

28. The question of whether a person is properly classified an employee or an independent contractor often cannot be answered by reference to "hard and fast" rules, but rather must be addressed on a case-by-case basis. La Grande v. B & L Services, Inc., 432 So.2d 1364, (Fla. 1st DCA 1983).  An independent contractor has been defined as one who pursues an individual employment or occupation and represents his employer as to the results of his work but not as to the means by which the results are accomplished. Gentile Bros. Co. v. Florida Industrial Commission, 10 So.2d 568 (Fla. 1942).  When the engaging party concerns himself or herself only with the final product or result of the worker's efforts, the relationship is that of a contractor-independent contractor. D. O. Creasman Electronics v. State, Department of Labor and Employment Security, 458 So.2d 894 (Fla. 2d DCA 1984);  Hilldrup Transfer v. State, Department of Labor and Employment Security, 447 So.2d 414 (Fla. 5th DCA 1984); see also La Grande, supra, at 1367.  On the other hand, where the engaging party seeks to direct the details involved in the work, then the worker is more likely to be considered an employee. Cosmo Personnel Agency of Fort Lauderdale, Inc. v. State, Department of Labor and Employment Security, 407 So.2d 249 (Fla. 4th DCA 1981). Case law establishes that the degree of control exercised by the engaging party (an employer, or a contractee) over the work is the factor upon which primary significance must be placed. Strickland v. Progressive American Insurance Company, 468 So.2d 525 (Fla. 1st DCA, 1985);  Sarasota County Chamber of Commerce v. State, Department of Labor and Employment Security, 463 So. 2d 461, (Fla. 2d DCA 1985); United States Telephone Company v. Department of Labor and Employment Security, 410 So.2d 1002 (Fla. 3rd DCA 1982). 

29. In determining the status of a working relationship, the agreement between the parties should be examined if there is one. The agreement should be honored, unless other provisions of the agreement, or the actual practice of the parties, demonstrate that the agreement is not a valid indicator of the status of the working relationship.  Otherwise, a fact specific analysis must be made under the Restatement and the actual practice and relationship of the parties is determinative.  Keith v. News & Sun Sentinel Co., 667 So. 2d 167 (Fla. 1995).  

30. In this case the parties did not enter into a written agreement or contract.  The only agreement is a verbal agreement concerning whether the Joined Party was interested in helping the Petitioner with work that the Petitioner had contracted to perform for Hillsborough County.  It was agreed that the Joined Party would be paid $15 per hour, that the Petitioner would be responsible for all expenses, including a vehicle for the Joined Party to drive, and that the Petitioner would provide the Joined Party with a 1099.  The verbal agreement does not define the nature of the relationship.  Therefore, the analysis follows.

31.  (a) the extent of control which, by the agreement, the business may exercise over the details of the work. The verbal agreement does not establish whether or not the Petitioner has the right to exercise control over the details of the work.

32. (b) whether or not the one employed is engaged in a distinct occupation or business. Computer repair technician is a distinct occupation. A computer repair technician may work as an employee or as an independent contractor. Generally, a self employed computer repair technician is responsible for the expenses of operation, including the purchase of parts. Since the Joined Party was not even permitted to order parts on his own, was not responsible for paying for the parts, and had no operating expenses, this factor indicates employment. 

33. (c) the kind of occupation, with reference to whether, in the locality, the work is usually done under the direction of the employer or by a specialist without supervision. No evidence was adduced concerning whether the work of a computer repair technician is customarily performed under the direction of an employer or by a specialist without supervision. However, the evidence reveals that the Joined Party was an employee for almost five years as a computer repair technician, a portion of which was with the Petitioner and the Petitioner’s predecessor. The Joined Party had never worked as a self employed computer repair technician. This factor indicates employment.

34. (d) the skill required in the particular occupation. The Joined Party attended school to learn his trade. In addition, he developed his skills through employment to the point that no additional training was needed. Even during his three years of employment with the Petitioner and the Petitioner’s predecessor, training was not provided. The Joined Party’s skill level would enable him to work as an independent contractor. In Farmers and Merchants Bank v. Vocelle, 106 So.2d 92 (Fla. 1st DCA 1958), the court noted that the humblest labor can be independently contracted and the most highly trained artisan or craftsman can be an employee.

35. (e) whether the employer or the worker supplies the instrumentalities, tools, and the place of work for the person doing the work. In this case, the Petitioner supplies everything that is necessary to do the work, even to the point of providing transportation to and from work. The Joined Party performs the work for the Petitioner’s customer at the location of the Petitioner’s customer. The Joined Party does not have expenses and is not at risk of suffering an operating loss from services performed. This factor is a very strong indicator of employment.

36. (f) the length of time for which the person is employed. The Joined Party devoted full time to his work with the Petitioner from August 2004 until February 2007. In addition, either party had the right to terminate the relationship at any time without incurring liability. The relationship is an at-will relationship of relative permanence, typical of an employment relationship. In Cantor v. Cochran, 184 So.2d 173 (Fla. 1966), the court in quoting 1 Larson, Workmens' Compensation Law, Section 44.35 stated: "The power to fire is the power to control. The absolute right to terminate the relationship without liability is not consistent with the concept of independent contractor, under which the contractor should have the legal right to complete the project contracted for and to treat any attempt to prevent completion as a breach of contract.”

37. (g) the method of payment, whether by the time or by the job. The Joined Party is required to report his beginning and ending time for each day as well as the total number of hours worked. This indicates that the Petitioner monitors and controls the Joined Party’s time. In addition, the Joined Party is paid an hourly rate which was determined by the Petitioner. Generally, employees complete a time sheet and are paid by the hour. This factor indicates employment. 

38. (h) whether or not the work is a part of the regular business of the employer. The Petitioner’s primary business activity does not include the maintenance and repair of computers. The Petitioner is engaged in the maintenance and repair of printers. However, the Petitioner acquired the computer repair business on October 1, 2000, and it remains a minor part of the Petitioner’s overall business activity. Therefore, it is a part of the Petitioner’s regular on-going business activity. This factor is indicative of employment.

39. (i) whether or not the parties believe they are creating the relation of master and servant. It is clear from the Joined Party’s testimony that he never intended to create or engage in an independent contractor relationship. The Petitioner’s intent is not known. The Joined Party was engaged through a conversation with the former Service Manager. That individual did not participate in the hearing and a written agreement does not exist. Since the only known intent is that of the Joined Party, this factor indicates employment.

40. (j) whether the principal is or is not in business. The Petitioner is in business. The Joined Party does not have his own separate business. This factor is indicative of employment.

41. The above analysis reveals that although the Joined Party has sufficient skill to perform the work without direct supervision, the Petitioner controls the relationship. The Petitioner has assigned the Joined Party to work only on the Hillsborough County contract and requires the Joined Party to personally perform the work. The Petitioner controls the rate of pay. The Joined Party does not have the freedom to order the parts needed to repair the computers. Through its ability to determine which parts to order, and the quality of the parts, the Petitioner controls how the computers are repaired. The Joined Party is not allowed to report only the total hours worked but he is required to report his starting and ending times for each day. The work times are monitored by the Service Manager.  The Joined Party is required to report his absences and to notify the Petitioner in advance of any times that he is not available to work. The Joined Party’s activities are monitored through the paperwork he is required to complete, have signed by the customer, and submit to the Petitioner. Thus, it is concluded that the Joined Party is an employee of the Petitioner.

42. The special deputy was presented with conflicting testimony regarding material issues of fact and is charged with resolving these conflicts. Factors which may be considered in resolving evidentiary conflicts include the witness’ opportunity and capacity to observe the event or act in question; any prior inconsistent statement by the witness; witness bias or lack of bias; the contradiction of the witness’ version of events by other evidence or its consistency with other evidence; the inherent improbability of the witness’ version of events; and the witness’ demeanor. Upon considering these factors, the special deputy finds the testimony of the Joined Party to be more credible. Therefore, material conflicts in the evidence are resolved in favor of the Joined Party.

Recommendation: It is recommended that the determination dated March 21, 2007, be AFFIRMED.

Respectfully submitted on May 25, 2007.
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