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	PETITIONER:
	

	Employer Account No. -
	

	THE RESERVE AT JAMES ISLAND LLC
	

	
	

	
	PROTEST OF LIABILITY

	
	DOCKET NO. 2006-58656L

	RESPONDENT:
	

	State of Florida
	

	Agency for Workforce Innovation
	

	c/o Department of Revenue
	


O R D E R

This matter comes before me for final Agency Order.

Having fully considered the Special Deputy’s Recommended Order and the record of the case and in the absence of any exceptions to the Recommended Order, I adopt the Findings of Fact and Conclusions of Law as set forth therein. A copy of the Recommended Order is attached and incorporated in this Final Order.

In consideration thereof, it is ORDERED that the determination dated October 11, 2006, is AFFIRMED.

DONE and ORDERED at Tallahassee, Florida, this _______ day of May, 2007.
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	Cynthia R. Lorenzo

	Deputy Director

	Agency for Workforce Innovation
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	Agency for Workforce Innovation
	

	c/o Department of Revenue
	


RECOMMENDED ORDER OF SPECIAL DEPUTY

TO:  
Cynthia R. Lorenzo, Deputy Director


Agency for Workforce Innovation

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest to a determination of the Respondent dated October 11, 2006.

After due notice to the parties, a hearing was held on December 14, 2006, by telephone. The Petitioner was represented by its attorney. The Petitioner’s developer, Robert Foote, appeared and testified as a witness for the Petitioner. The Respondent was represented by a Revenue Administrator with the Florida Department of Revenue. A Revenue Specialist III testified as a witness for the Respondent. The Joined Party appeared and testified.

The record of the case, including the recording of the hearing and any exhibits submitted in evidence, is herewith transmitted.  Proposed Findings of Fact and Conclusions of Law were not submitted.

Issue: Whether services performed for the Petitioner by the Joined Party and other individuals working as Project Managers constitute insured employment pursuant to Sections 443.036(19), 443.036(21); 443.1216, Florida Statutes.

Findings of Fact:  

1. Robert Foote is a real estate developer who has been involved in the development and operation of rental apartment communities.  

2. The developer initially decided to convert one rental community, The Reserve at Pointe Meadows, to condominiums. That process began in approximately 2004. Approximately one year later the developer decided to convert another rental property, The Reserve at James Island, to condominiums. The developer was 100% owner of both communities.

3. The developer’s conversion plan included a complete renovation of each individual apartment. After the renovations had begun at The Reserve at Pointe Meadows the developer was referred to the Joined Party, an individual who previously worked as an employee involved in the renovation of rental apartments for conversion to condominium units.

4. The developer contacted the Joined Party and hired the Joined Party in approximately July 2004 to assist with the renovations that were already in progress at The Reserve at Pointe Meadows. The developer provided the Joined Party with an office and all equipment and supplies necessary for doing the work. She was told that the office hours were from 9 AM until 5 PM and that her hours of work were from 8:30 AM until 5:30 PM. At that time, the developer used a property management company to manage the rental property and the Joined Party was paid by the management company as an employee of the management company. Subsequently, the developer terminated the services of the management company and hired a different property management company to manage the property.  The Joined Party then became an employee of that management company. At some point in time, one of the management companies used the services of an employee leasing company. During that period the Joined Party was an employee of the employee leasing company. The Joined Party received Form W-2 from each of the property management companies and from the employee leasing company.

5. In early 2005, the developer proposed that the Joined Party work directly for The Reserve at Pointe Meadows rather than through the property management company. The developer informed the Joined Party that he did not want her on the payroll for liability reasons. He provided the Joined Party with a rough draft of an agreement and asked that she review the agreement and make any changes that she felt necessary. The Joined Party complied and returned the agreement to the developer. The developer made additional changes and rejected some of the changes made by the Joined Party. After several attempts, the parties created an Agreement with Independent Contractor, effective May 1, 2005.  The Joined Party did not understand the Agreement; however, she understood that she had to sign the Agreement to get her paycheck.

6. The Agreement with Independent Contractor provides that the Joined Party will perform general maintenance and turn of units to include the conversion process of apartments to condominium, as directed by the owner and/or its management.  

7. Although the Agreement provides that the Joined Party was being engaged to perform general maintenance, she was not responsible for any maintenance and it was never the intent of the parties that she would be responsible for any maintenance.

8. The Agreement with Independent Contractor further provides that the work to be performed by the Joined Party includes all services generally performed in the “contractor’s usual line of business”, including services specifically requested by the owner or the owner’s designated agent.  

9. The Joined Party had never been self employed and did not have a business or a usual line of business.

10. The Agreement with Independent Contractor provides that the owner will pay the Joined Party $6000 per month to include salary, cellular phone service, and health and dental insurance. Payment is to be made on the first day of each month. The Joined Party was to receive eight paid holidays per year. One and one-half weeks paid vacation would be earned after six months of continuous employment. Any mileage related to work was to be reimbursed at the allowable government rate.  

11. The Joined Party was never paid $6000 per month as stated in the Agreement. She was paid $5200 per month. Although she signed the agreement, she did not realize that she was being paid less than the contracted amount. She never received health or dental insurance. While working for The Reserve at Pointe Meadows she was never reimbursed for cell phone service and cell phone service was not provided by The Reserve at Pointe Meadows.

12. The Agreement provided that the Joined Party must “follow and do job as outlined and within the dates given” and complete the work within the dates supplied by the owner.

13. The Agreement provided that it was the intent of the parties to create an “independent contractor-employer relationship,” that the owner is only interested in the results to be achieved, and the conduct and control of the work will lie solely with the Joined Party.  

14. It was the developer’s understanding that an independent contractor is “a person who has a job description to do a job.”

15. The Agreement provided that the work would be performed entirely at the Joined Party’s risk and that the Joined Party would be responsible for the condition of all tools and equipment used in the performance of the work.  

16. The Joined Party did not use any tools or equipment. She was directed to purchase a computer by the developer and was directed as to what type computer to purchase.  

17. The Agreement provided that the Joined Party must provide a certificate of liability and workers compensation insurance prior to commencing work. The certificate was to name the owner as an additional insured for general liability and automobile liability purposes.  

18. The Joined Party did not have liability insurance or workers compensation insurance and did not provide a certificate as required by the agreement. She did not use her automobile in her work and did not name the owner as an additional insured.

19. The Agreement provides that the owner had the right to cancel the contract if the owner found the quality of work to be unacceptable, with a two week notice of intent to cancel the contract.  

20. It was the developer’s belief that the relationship could be terminated by either party at any time without incurring liability. The Joined Party shared in that belief.

21. In addition to the Agreement with Independent Contractor, the Joined Party was presented with a Sole Proprietor Statement which she was required to sign. It was the Joined Party’s understanding that a sole proprietor was an individual who had his or her own business. Although she did not have her own business, she signed the Sole Proprietor Statement to receive her paycheck.  

22. The Sole Proprietor Statement provides that the Joined Party is not incorporated, is not a partnership, and is not a limited liability company. It states that as a sole proprietor she does not hire any employees, casual labor, or subcontractors with employees. It states that the Joined Party pays her own operational expenses and that, if she uses a truck, she is the owner of the truck. The Sole Proprietor Statement requires the Joined Party to provide documentation of her status as a sole proprietor without employees upon request.

23. The Joined Party was never requested to provide documentation of her status. She was required to personally perform her assigned work.

24. After May 1, 2005, the effective date of the Agreement, the Joined Party continued to perform her same assigned duties from her same assigned office at The Reserve at Pointe Meadows. Her work schedule remained unchanged.  

25. The developer provided the Joined Party with business cards listing her position as Director of Condominium Operations. Everything necessary to do the work was provided by the developer and the Joined Party had no expenses in connection with the work.

26. The developer had a petty cash fund which the Joined Party was responsible for maintaining. If the Joined Party had any expense in connection with the work, she reimbursed herself from petty cash.

27. The developer told the Joined Party how to do things and how those things were to look. The developer wanted things to be done in a specific manner and he gave the Joined Party very detailed instructions.

28. The developer did not provide any training to the Joined Party. The Joined Party had converted apartments to condominiums in prior employment and was very good at her job. She was required to report directly to the developer and to keep him informed of the progress of the work. She was required to complete a spreadsheet showing the progress of the work.  

29. The developer had other workers who were considered to be employees. Those individuals were responsible for answering telephones and dealing with homeowners and salesmen. In addition, the developer had another worker who performed work similar to that performed by the Joined Party and was considered to be the Joined Party’s assistant. Those employees were paid by the developer.  The Joined Party was responsible for scheduling those employees and supervising their work. The Joined Party did not have the authority to discharge the employees.

30. The Joined Party was responsible for personally performing her work. She was not permitted to hire others to perform the work for her. Although she was never told that she could not work for a competitor, she did not believe that the developer would allow her to work for a competitor.

31. The Joined Party was frequently late to work. She was not required to punch a time clock or otherwise keep track of her hours. On a number of occasions the developer observed the Joined Party reporting for work after 8:30 AM. The developer verbally reprimanded the Joined Party for being late and threatened to discharge her if she did not report for work on time.

32. The developer wanted to know where the Joined Party was at all times. When the Joined Party had to leave the property, she notified the developer. If she had a doctor’s appointment or other personal business to attend to, she had to request permission to leave. The developer never denied her requests.

33. During 2005 the Joined Party did not perform any work for, or at, The Reserve at James Island. At the end of the 2005 tax year the Joined Party received Form 1099-MISC from The Reserve at Pointe Meadows reporting $31,000 in nonemployee compensation. However, she also received Form 1099-MISC from The Reserve at James Island reporting nonemployee compensation in the amount of $20,600.

34. In approximately February 2006, the developer began the conversion process at The Reserve at James Island. For a period of time, the Joined Party continued to work from the office at The Reserve at Pointe Meadows because the two properties are in close proximity. The parties did not enter into a new written Agreement. However, the developer agreed to reimburse the Joined Party for her cell phone at the rate of $100 per month, to be paid quarterly. Shortly after February 2006, the developer moved the Joined Party’s office to The Reserve at James Island.

35. The Joined Party performed the same assigned duties at The Reserve at James Island as she had performed at The Reserve at Pointe Meadows. She performed those duties under the same conditions and at the same rate of pay.

36. No taxes were withheld from the Joined Party’s salary which she received from The Reserve at Pointe Meadows or the salary which she received from The Reserve at James Island.

37. In August 2006 the developer informed the Joined Party that her services were no longer required.  She was paid through August 31 as severance pay.

Conclusions of Law:  

38. Section 443.036(21), Florida Statutes, provides:

“Employment” means a service subject to this chapter under s. 443.1216, which is performed by an employee for the person employing him or her.

39. Section 443.1216, Florida Statutes, provides in pertinent part:

(1)(a) The employment subject to this chapter includes a service performed, including a service performed in interstate commerce, by:

1. An officer of a corporation.

2. An individual who, under the usual common law rules applicable in determining the employer-employee relationship, is an employee.
40. The Supreme Court of the United States held that the term "usual common law rules" is to be used in a generic sense to mean the "standards developed by the courts through the years of adjudication."  United States v. W.M. Webb, Inc., 397 U.S. 179 (1970).  

41. In Cantor v. Cochran, 184 So. 2d 173 (Fla. 1966), the Supreme Court of Florida adopted the tests in 1 Restatement of Law, Agency 2d Section 220 (1958) used to determine whether an employer-employee relationship exists.  Section 220 provides:

(1)
A servant is a person employed to perform services for another and who, in the performance of the services, is subject to the other's control or right of control.

(2)
The following matters of fact, among others, are to be considered:

(a)
the extent of control which, by the agreement, the business may exercise over the details of the work;

(b)
whether or not the one employed is engaged in a distinct occupation or business;

(c)
the kind of occupation, with reference to whether, in the locality, the work is usually done under the direction of the employer or by a specialist without supervision;

(d)
the skill required in the particular occupation;

(e)
whether the employer or the worker supplies the instrumentalities, tools, and the place of work for the person doing the work; 

(f)
the length of time for which the person is employed;

(g)
the method of payment, whether by the time or by the job;

(h)
whether or not the work is a part of the regular business of the employer;

(i)
whether or not the parties believe they are creating the relation of master and servant; 

(j)
whether the principal is or is not in business.

42. In order to determine whether a worker is an employee or an independent contractor under the common law, the relationship between the worker and the business must be examined and all evidence of the degree of control and the degree of independence must be weighed and considered.  The factors enumerated in 1 Restatement of Law, supra, must be considered.  
43. The Florida Supreme Court has held that in determining the status of a working relationship, the agreement between the parties should be examined if there is one. The agreement should be honored, unless other provisions of the agreement, or the actual practice of the parties, demonstrate that the agreement is not a valid indicator of the status of the working relationship. Otherwise, a fact specific analysis must be made under the Restatement and the actual practice and relationship of the parties is determinative.  In such an analysis, special emphasis should be placed on the extent of “free agency” of the worker in the means and manner of performing the work. This element of control is the primary indicator of the status of the working relationship.  Keith v. News & Sun Sentinel Co., 667 So. 2d 167 (Fla. 1995).  Of all the factors, the right of control as to the mode of doing the work is the principal consideration.  VIP Tours v. State, Department of Labor and Employment Security, 449 So.2d 1307 (Fla. 5th DCA 1984)  The degree of control exercised by a business over a worker is the principal consideration in determining employment status. If the business is only concerned with the results and exerts no control over the manner of doing the work, then the worker is an independent contractor. United States Telephone Company v. Department of Labor and Employment Security, 410 So.2d 1002 (Fla. 3rd DCA 1982); Cosmo Personnel Agency of Ft. Lauderdale, Inc. v. Department of Labor and Employment Security, 407 So.2d 249 (Fla. 4th DCA 1981).
44. The Reserve at Pointe Meadows and the Joined Party entered into the Agreement with Independent Contractor effective May 1, 2005. However, the testimony reveals that neither party had a clear understanding of the terms of the contract or its meaning. The developer’s understanding that an independent contractor is “a person who has a job description to do a job” more closely describes employment than independence. The Florida Supreme Court commented in Justice v. Belford Trucking Company, Inc., 272 So.2d 131 (Fla. 1972), "while the obvious purpose to be accomplished by this document was to evince an independent contractor status, such status depends not on the statements of the parties but upon all the circumstances of their dealings with each other.” The transition from The Reserve at Pointe Meadows to The Reserve at James Island was seamless to the point that the Joined Party was paid by The Reserve at James Island while performing services solely for The Reserve at Pointe Meadows. The Joined Party worked under the same Agreement while working at The Reserve at James Island. Since the Agreement is not a valid indicator of the relationship between the parties, an analysis follows.
45. The extent of control which, under the agreement, the employer may exercise over the details of the work. This factor addresses whether the employer has the right, through a written agreement or an oral agreement, to control the means and manner of performing the work. It is not necessary for the employer to actually direct or control the manner in which the services are performed; it is sufficient that the agreement provides the the right to direct and control the worker. The Agreement states that the Joined Party is required to perform the work as directed by the owner and/or its management.  Although that clause is in direct conflict with the provision that the conduct and control of the work will lie solely with the Joined Party, the Agreement does provide the Petitioner with the right to control the work. Beyond the Agreement, the evidence reveals that the Petitioner exercised that right by controlling when the work was to be performed through an established work schedule, and how the work was to be performed through very detailed instructions. This factor indicates employment.

46. Whether the worker is in a distinct occupation or business. Individuals in a distinct business generally have a unique marketable skill, service, or product which is offered to the general public. Individuals who work in distinct occupations may perform services for an employer as an employee or may provide services to the general public through self employment. Although employees usually work for only one employer, employees may concurrently work for more than one employer and may work full-time, part-time, or on-call. Generally, self employed individuals have multiple customers or clients to whom they provide services and do not work full-time for any one customer or client. Independent contractors are free to hire and pay others to perform the work. Independent contractors may perform services for competitors of the customer or client. In this case, the Joined Party did not have her own business and had never worked in self employment or as an independent contractor.  She did not have multiple customers. She was required to devote full time to the developer and was prohibited from hiring others to perform the work for her. The restrictions placed upon her effectively prevented her from offering her services to the general public. This factor indicates employment.
47. Whether the type of work is usually done under the direction of the employer or by a specialist without supervision. An individual who performs work under the direction or supervision of another is generally an employee, depending upon the degree of direction or supervision. However, an individual who works without significant supervision or direction may be considered to be an employee depending on the overall weight of the factors. An independent contractor performs the job his or her own way with few, if any, instructions as to the methods or details of the work. The evidence in this case reveals that the Petitioner instructed the Joined Party about how things were to be done and how they were to look. The developer wanted things done in a specific manner and gave very detailed instructions. However, there was no direct daily supervision. This factor leans toward employment.
48. The skill required. Generally, individuals with a high level of skill require little or no supervision. Such individuals do not require training and use their own methods to perform the work. Individuals who lack pre-existing skills, or who have only limited skills, may require training. Training is an indicator of control because it specifies how the work is to be performed. It is inconsistent with general business practices for a customer or client of a vendor of services to train the vendor from whom the services are being purchased. The Joined Party developed her skill through past employment with other companies and through employment when she worked for the Petitioner through management companies and an employee leasing company. This factor is not a strong indicator of independence or employment.
49. Who supplies the place of work, tools, and materials. Generally, employees are furnished all significant tools, materials, and equipment by the employer. Employees are provided with a place to work and are reimbursed for expenses in connection with the work. By providing the work location and the materials used, an employer controls the means and manner of performing the work.  Independent contractors determine how the work is to be performed and they are responsible for providing the materials, supplies, and tools at their own expense. Independent contractors have an investment in a business and are at risk of incurring a loss due to operating expenses. The Joined Party had no business expenses. Everything was provided for her by the Petitioner, including business cards and an office. She was given the responsibility of maintaining the Petitioner’s petty cash and was reimbursed for her expenses through the petty cash fund. She was not at risk of operating at a loss.  This factor strongly indicates employment.
50. The length of time employed. Generally, an independent contractor agrees to perform a service of limited duration and has no expectation of continuing work. When the task is completed, the relationship ends. Although a worker may be engaged as a temporary employee, it is generally anticipated that an employee will work for an employer on a continuing basis. An employer-employee relationship is usually an at-will relationship.  Either party may terminate the relationship at any time without incurring liability.  In Cantor v. Cochran, 184 So.2d 173 (Fla. 1966), the court in quoting 1 Larson, Workmens' Compensation Law, Section 44.35 stated: "The power to fire is the power to control. The absolute right to terminate the relationship without liability is not consistent with the concept of independent contractor, under which the contractor should have the legal right to complete the project contracted for and to treat any attempt to prevent completion as a breach of contract.”  The developer’s testimony reveals that it was his understanding that either party could terminate the relationship at any time without incurring liability. The Joined Party had the same understanding. The evidence further reveals that the Joined Party was threatened with termination on several occasions because she did not report for work by 8:30 AM each day. These facts reveal that the actual relationship was an at-will relationship of relative permanence. This factor indicates employment.
51. The method of payment. Generally, employees are paid a fixed salary or an hourly wage. Employees may also be paid based on production, such as commission or piece rate. Although the method and rate of pay for employees may be negotiable, the employer determines the rate and method. An independent contractor customarily is paid by the job. Although the contract price may be negotiable, the independent contractor determines the amount and method of pay. The Agreement specifies that the Joined Party will be paid a monthly salary to include cellular phone service, health and dental insurance. The amount of the monthly salary was apparently a negotiated amount. However, the Petitioner never paid the Joined Party the negotiated amount. She was paid $800 per month less than the amount specified by the Agreement. The Joined Party was not aware that the Petitioner was actually paying her less than the contracted salary. That lack of awareness reveals that the Petitioner unilaterally determined the amount of pay. The Joined Party received benefits that are normally reserved for employees, such as paid holidays and paid vacations based on length of service. Although taxes were not withheld from the Joined Party’s pay, this factor indicates employment.
52. Whether the work is part of the regular business of the employer. Generally, employees perform services which are part of the regular business activity of the employer. The success of the business depends upon the services performed by the employees. An independent contractor’s services are usually separate from the client’s regular business activity. The Petitioner’s regular business was the development and operation of rental apartment communities. The Joined Party was involved in the remodeling of the apartments so that the Petitioner could dispose of the property through the sale of individual condominium units. The work performed by the Joined Party was not a regular part of the Petitioner’s business. This factor could indicate either independence or employment.
53. Whether the parties believe the relationship is independent. Although the intent of the parties must be considered, the determination of whether a worker is an employee or an independent contractor depends on the actual working relationship. In this case the actual working relationship is that of an employer-employee relationship.
54. Whether the principal is in business. When the Joined Party worked for the Petitioner, the Petitioner was in business. However, it was not shown that the Joined Party operated her own independent business.

55. The above analysis reveals that although some elements of independence were present in the relationship, the Joined Party worked for the Petitioner as an employee, rather than an independent contractor.

Recommendation: It is recommended that the determination dated October 11, 2006, holding that the Joined Party and other persons performing services for The Reserve at James Island as Project Managers are employees be AFFIRMED.

Respectfully submitted on April 2, 2007.
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