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	PETITIONER:
	

	Employer Account No. 


	

	C W CRAIG PRODUCTIONS INC
	

	
	

	
	PROTEST OF LIABILITY

	
	DOCKET NO. 2006-51592L

	RESPONDENT:
	

	State of Florida
	

	Agency for Workforce Innovation
	

	c/o Department of Revenue
	


O R D E R

This matter comes before me for final Agency Order.

Having fully considered the Special Deputy’s Recommended Order and the record of the case and, in the absence of any exceptions to the Recommended Order, I hereby adopt the Findings of Fact and Conclusions of Law as set forth therein, a copy of which is attached hereto and incorporated herein. 
In consideration thereof, it is hereby ORDERED that the determination dated August 30, 2006, is modified to specify that the Joined Party worked for the Petitioner in insured employment. As modified, the determination is AFFIRMED.

DONE and ORDERED at Tallahassee, Florida, this _______ day of January, 2007.

[image: image2.png]



	

	Tom Clendenning

	Deputy Director

	Agency for Workforce Innovation


	PETITIONER:
	

	Employer Account No. 
	

	C W CRAIG PRODUCTIONS INC
	

	
	

	
	

	
	

	
	PROTEST OF LIABILITY

	
	DOCKET NO. 2006-51592L

	RESPONDENT:
	

	State of Florida
	

	Agency for Workforce Innovation
	

	c/o Department of Revenue
	


RECOMMENDED ORDER OF SPECIAL DEPUTY

TO:  
Tom Clendenning, Deputy Director


Office of the Deputy Director

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest to a determination of the Respondent dated August 30, 2006.

After due notice to the parties, a hearing was held on November 16, 2006, by telephone. The Petitioner, represented by the Chief Executive Officer, appeared and testified.  The Creative Director testified as a witness for the Petitioner. The Respondent was represented by a Department of Revenue Senior Tax Specialist. A Revenue Specialist III testified as a witness. The Joined Party appeared and testified.

The record of the case, including the recording of the hearing and any exhibits submitted in evidence, is herewith transmitted.  Proposed findings of Fact and Conclusions of Law were not submitted.

Issue: Whether services performed for the Petitioner by the Joined Party constitute insured employment pursuant to Section 443.036(19), 443.036(21); 443.1216, Florida Statutes.

Findings of Fact:  

1. On or before August 30, 2006, the Florida Department of Revenue issued a determination which states in pertinent part “A claim for Unemployment Compensation benefits has been filed by the referenced claimant.  We have obtained information to determine if the claimant was an employee or an independent contractor, statutorily covered or exempt.  This letter is an official notice of the above determination and will become conclusive and binding unless you file written application to protest this determination within twenty (20) days from the date of this letter.”

2. The Petitioner’s attorney protested the determination by letter dated September 13, 2006, stating that the worker should not be classified as an employee, and instead, should be classified as an independent contractor.

3. At the hearing held on November 16, 2006, the Petitioner, the Respondent, and the Joined Party stipulated that the intent of the August 30 determination was to hold that the Joined Party was an employee of the Petitioner and that the intent of the Petitioner’s September 13 letter was to protest that determination.

4. The Petitioner, an S corporation, operates a real estate sales, marketing and consulting firm.

5. The Joined Party responded to an employment advertisement on Monster.com for a position as a webmaster. He was contacted by the Petitioner’s former webmaster and it was explained to the Joined Party that the Petitioner was attempting to hire a replacement for the former webmaster.  The Joined Party had three interviews with the Petitioner for the position, the last of which was conducted by the Petitioner’s Chief Executive Officer.

6. The Joined Party was hired on June 10, 2005, to create websites for marketing the real estate developments of the Petitioner’s clients. He was informed that he would be paid an annual salary of $40,000, that he would be on probation for the first ninety days, and that after ninety days he would receive fringe benefits including paid health insurance.

7. From the Joined Party’s resume and from the interviews, the Petitioner determined that the Joined Party was an experienced programmer and that he did not require any training.

8. The Petitioner provided the office space, computer, and everything necessary to perform the work. The Joined Party had no expenses in connection with the work.

9. The CEO determined the content of the websites. That information was then communicated to the Joined Party’s immediate supervisor, the Creative Director. The Joined Party was responsible for creating the website to the specifications of the CEO. The CEO counseled the Joined Party on numerous occasions concerning the Joined Party’s work performance.

10. The Petitioner’s office hours are from 8 AM until 5 PM and the Joined Party was required to work those hours. He had a key to the office and could work in the office after regular business hours. He was able to perform some work from his home and generally worked between forty to fifty hours per week. Approximately 5% to 10% of the work was performed from the Joined Party’s home.

11. The Joined Party was required to personally perform the work, however, he could seek assistance from other sources outside the company. If he obtained assistance from others, the Petitioner paid for that assistance. 

12. The Joined Party was frequently late reporting for work. He regularly reported for work at 8:30 AM because he had to take his children to school. He was required to keep track of his hours on a spreadsheet and was warned concerning his tardiness.

13. In addition to tardiness the Joined Party was warned about his absences from work, missing deadlines, and his activities and lifestyle outside of work. He was warned that he would be terminated unless he changed his lifestyle.

14. The Joined Party was paid on a bi-weekly basis. His bi-weekly pay, based on the $40,000 annual salary was $1,538.46. No taxes were withheld from the Joined Party’s salary. At the end of 2005, the Petitioner reported the Joined Party’s earnings on Form 1099-MISC as non-employee compensation.

15. The Joined Party received his regular salary during holiday weeks and weeks that he was absent from work.

16. The Petitioner’s office contains a kitchen for use by the workers. Each worker is assigned the responsibility of cleaning the kitchen and washing the dishes during rotating weeks. If a worker does not keep the kitchen clean and wash the dishes during the worker’s assigned week, the Petitioner deducts $30 from the pay of the worker. On three or four occasions when the Joined Party was assigned kitchen duty, $30 was deducted from his pay due to his failure to perform the assigned kitchen duties.

17. After ninety days, the Petitioner chose to extend the joined party’s probationary period. At the end of each probationary period extension thereafter, the probation was extended further. Because the Joined Party never completed the probationary period, he never received the promised fringe benefits. If he had successfully completed the probationary period, the Petitioner would have considered him to be an employee. Approximately six months after the Joined Party began work, he was informed by the Petitioner that he would not be provided with the promised fringe benefits.

18. Either party had the right to terminate the relationship at any time without incurring liability.

19. Due to the Petitioner’s dissatisfaction with the Joined Party’s tardiness, absences from work, missed deadlines, work performance, and outside lifestyle, the Petitioner decided to terminate the Joined Party. The Joined Party was terminated on June 8, 2006, at which time the CEO conducted an exit interview with the Joined Party.

Conclusions of Law:  

20. Section 443.036(21), Florida Statutes, provides:

“Employment” means a service subject to this chapter under s. 443.1216, which is performed by an employee for the person employing him or her.
21. Section 443.1216, Florida Statutes, provides in pertinent part:


(1)(a) The employment subject to this chapter includes a service performed, including a service performed in interstate commerce, by:

1.  An officer of a corporation.

2. An individual who, under the usual common law rules applicable in determining the employer-employee relationship, is an employee.
22. The Supreme Court of the United States held that the term "usual common law rules" is to be used in a generic sense to mean the "standards developed by the courts through the years of adjudication."  United States v. W.M. Webb, Inc., 397 U.S. 179 (1970).  
23. In Cantor v. Cochran, 184 So.2d 173 (Fla. 1966), the Supreme Court of Florida adopted the tests in 1 Restatement of Law, Agency 2d Section 220 (1958) used to determine whether an employer-employee relationship exists.  Section 220 provides:

(1)
A servant is a person employed to perform services for another and who, in the performance of the services, is subject to the other's control or right of control.

(2)
The following matters of fact, among others, are to be considered:

(a)
the extent of control which, by the agreement, the business may exercise over the details of the work;

(b)
whether the worker is in a distinct occupation or business;

(c)
whether the type of work is usually done under the direction of the employer or by a specialist without supervision;

(d)
the skill required;

(e)
who supplies the place of work, tools, and materials;

(f)
the length of time employed;

(g)
the method of payment;

(h)
whether the work is part of the regular business of the employer;

(i)
whether the parties believe the relationship is independent;

(j)
whether the principal is in business.

24. The issue of whether a worker is an independent contractor or an employee is an issue that has evolved in the courts over time. Although the legal precedent in Florida is Cantor v. Cochran, supra, the courts have modified the manner in which the factors in the Restatement of Law are analyzed and how the evidence is weighed. 

25. The Florida Supreme Court has held that in determining the status of a working relationship, the agreement between the parties should be examined if there is one. The agreement should be honored, unless other provisions of the agreement, or the actual practice of the parties, demonstrate that the agreement is not a valid indicator of the status of the working relationship.  Otherwise, a fact specific analysis must be made under the Restatement and the actual practice and relationship of the parties is determinative. In such an analysis, special emphasis should be placed on the extent of “free agency” of the worker in the means and manner of performing the work.  This element of control is the primary indicator of the status of the working relationship.  Keith v. News & Sun Sentinel Co., 667 So. 2d 167 (Fla. 1995). The degree of control exercised by a business over a worker is the principal consideration in determining employment status. If the business is only concerned with the results and exerts no control over the manner of doing the work, then the worker is an independent contractor. United States Telephone Company v. Department of Labor and Employment Security, 410 So.2d 1002 (Fla. 3rd DCA 1982); Cosmo Personnel Agency of Ft. Lauderdale, Inc. v. Department of Labor and Employment Security, 407 So.2d 249 (Fla. 4th DCA 1981).

26. There was no written agreement between the parties. The verbal agreement was that the Joined Party would work full time at the Petitioner’s business location to create websites designed by the Petitioner, that he would be on probation for a period of ninety days, and that he would be paid a salary with fringe benefits. Although the verbal agreement shows that the Petitioner controlled the rate of pay and the hours of work, the agreement is not sufficient, standing alone, to determine if the Joined Party was an employee or an independent contractor.

27. The evidence does not reveal that the Joined Party was in a business separate and distinct from the Petitioner’s business. The Joined Party was creating websites from the design and specifications of the Petitioner so the Petitioner could market the properties of the Petitioner’s clients. The work performed by the Joined Party was an integral part of the Petitioner’s business.

28. The Joined Party was obviously a skilled and experienced worker who did not require training to do the work. However, he worked under the direct supervision of both the Creative Director and the CEO. He was hired under an initial ninety day probationary agreement. He had periodic performance reviews. He was counseled and warned about not only his work performance but also about his tardiness and attendance. The Petitioner even attempted to control the Joined Party’s lifestyle outside of work because the Petitioner believed that his lifestyle was interfering with his work performance. The initial probationary period was extended repeatedly. The Joined Party worked under probation during the entire period of the association.

29. The Petitioner provided the place of work and everything necessary to perform the work. The Joined Party was not required to provide anything to do the work.  The Joined Party did not have any business expenses and he was not at risk of operating at a loss.

30. The Joined Party worked for one year, however, the fact that the Joined Party was hired and placed on an initial probationary period, indicates an attempt to establish a relationship of relative permanence.  The relationship was an at-will relationship and either party could have terminated the relationship at any time without incurring liability.  In Cantor v. Cochran, 184 So.2d 173 (Fla. 1966), the court in quoting 1 Larson, Workmens' Compensation Law, Section 44.35 stated: "The power to fire is the power to control. The absolute right to terminate the relationship without liability is not consistent with the concept of independent contractor, under which the contractor should have the legal right to complete the project contracted for and to treat any attempt to prevent completion as a breach of contract.”

31. It is noted that there are conflicts in the evidence presented in this case. The CEO initially testified that the Joined Party was paid by the hour based on the budget of each project and that his hourly rate of pay varied. The Joined Party testified that he was paid an annual salary and that his salary remained the same throughout, regardless of which project he was assigned to work on. The CEO testified that the Joined Party was not entitled to receive any fringe benefits while the Joined Party testified that he was informed at the time of hire that he would receive fringe benefits, such as paid health insurance. In rebuttal the CEO testified that the Joined Party was hired to be an employee with fringe benefits and that the Joined Party was considered to be an independent contractor only while on probation. Factors which may be considered in resolving credibility questions include the witness’ opportunity and capacity to observe the event or act in question; any prior inconsistent statement by the witness; witness bias or lack of bias; the contradiction of the witness’ version of events by other evidence or its consistency with other evidence; the inherent improbability of the witness’ version of events; and the witness’ demeanor. Upon considering these factors, the hearing officer finds the testimony of the Joined Party to be more credible. Therefore, material conflicts in the evidence are resolved in favor of the Joined Party.

32. The overall weight of the evidence reveals that the Joined Party worked under the direct supervision, direction, and control of the Petitioner. The Petitioner controlled the means and manner of performing the work.  The Joined Party was not in a distinct independent business, and thus, he was an employee of the Petitioner.

Recommendation: It is recommended that the determination dated August 30, 2006, be modified to specify that the Joined Party was an employee of the Petitioner. As modified, it is recommended that the determination be affirmed.

Respectfully submitted on November 22, 2006.
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