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	DOCKET NO. 2006-49906L

	RESPONDENT:
	

	State of Florida
	

	Agency for Workforce Innovation
	

	c/o Department of Revenue
	


O R D E R

This matter comes before me for final Agency Order.

Having fully considered the Special Deputy’s Recommended Order and the record of the case and, in the absence of any exceptions to the Recommended Order, I hereby adopt the Findings of Fact and Conclusions of Law as set forth therein, a copy of which is attached hereto and incorporated herein.

In consideration thereof, it is hereby ORDERED that the determination dated September 6, 2006, is AFFIRMED.

DONE and ORDERED at Tallahassee, Florida, this _______ day of January, 2007.
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RECOMMENDED ORDER OF SPECIAL DEPUTY

TO:  
Tom Clendenning, Deputy Director


Office of the Deputy Director

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest to a determination of the Respondent dated September 6, 2006.

After due notice to the parties, a hearing was held on November 16, 2006, by telephone.  The Petitioner, represented by its General Manager, appeared and testified.  A driver testified as a witness for the Petitioner.  The Respondent, represented by a Department of Revenue Senior Tax Specialist, appeared and testified.  The Joined Party appeared and testified.

The record of the case, including the recording of the hearing and any exhibits submitted in evidence, is herewith transmitted.  Proposed Findings of Fact and Conclusions of Law were not submitted.

Issue:   Whether services performed for the Petitioner by the Joined Party and other individuals constitute insured employment pursuant to Sections 443.036(19), 443.036(21); 443.1216, Florida Statutes.

Findings of Fact:  

1. The Petitioner is a corporation which was formed in April 2002 to operate an airport and seaport shuttle business.  The current principals of the business purchased the stock of the corporation and began operating the business on or about January 1, 2004.  The Petitioner currently has one shuttle van and one limousine.  The Petitioner has engaged five part time drivers to drive the vehicles and the Petitioner considers all of the drivers to be independent contractors.

2. The former principals of the corporation, as well as the current principals of the corporation, reside at the same resort.  The Joined Party, who also lives at the same resort, had approximately eight years experience working as a shuttle and limousine driver prior to 2004.  All of that work experience was as an employee of several different companies.  In December 2004 another neighbor at the resort mentioned to the General Manager that the Joined Party was an experienced driver and that she needed a job.  Subsequently, the General Manager saw the Joined Party walking her dog and asked her if she wanted to drive for the Petitioner.  

3. The General Manager interviewed the Joined Party and told her that the job would be part time, that she would be an independent contractor, that she would receive 35% of the fare, and that she would be responsible for the payment of her own taxes.  The Petitioner would provide the vehicles and would be responsible for the total expense of operating the vehicles.   

4. The Joined Party had never worked as an independent contractor.  Her understanding of that term was that an independent contractor was an individual who was responsible for paying his or her own taxes.  The Joined Party accepted the offer of work and the Petitioner conducted a background check on the Joined Party.  After successfully passing the background check the Joined Party began working for the Petitioner on or about December 28, 2004.

5. The Petitioner did not have a written contract with the Joined Party.  The Petitioner does not have a written contract with any of the drivers.

6. The Petitioner operates in Pinellas and Pasco counties and the northern portion of Hillsborough county.  The base of operations is in Pasco county.  The Petitioner’s business involves transporting passengers to and from Tampa International Airport and the Port of Tampa, both of which are located in Hillsborough County.  Hillsborough County requires all limousine and shuttle drivers to obtain a hack license from the county.  In addition, Hillsborough County regulates the operation of limousine and shuttle businesses and how the drivers operate.  Tampa International Airport also regulates the operation of limousine and shuttle businesses which transport passengers to and from the airport.  The county and airport regulations require the drivers to dress professionally and to display the hack license on their person.  Neither the Petitioner’s business nor the drivers are regulated by Pasco or Pinellas counties.  It is the responsibility of the drivers to obtain the Hillsborough County hack license.

7. The Petitioner provides limited training to each driver.  Generally, the General Manager rides with the driver on the first day and shows the driver short cuts and how to get in and out of the airport.

8. All of the Petitioner’s customers are pre-booked by the Petitioner.  The Petitioner is not allowed to solicit business and the drivers may not transport passengers that have not been pre-booked by the Petitioner.

9. The Petitioner determines the amount to charge each customer and approximately 20% of the passengers prepay the fare.  The Petitioner prepares a trip sheet for each passenger or group of passengers.  The trip sheet tells the driver the amount to collect from the passengers.  The drivers may not deviate from the amount shown on the trip sheet.

10. All of the Petitioner’s drivers work part time for the Petitioner and they may work elsewhere, including working as a driver for a competitor.  The drivers notify the Petitioner of their dates and times of availability to work.  When the Petitioner receives a request to transport a passenger, the General Manager contacts the drivers to schedule a driver for the trip.  The drivers have the right to refuse work assignments. 

11. The drivers are required to personally perform the work.  They may not hire substitutes to drive for them.

12. All of the drivers are paid at the same rate, 35% of the fare.  The amount of each fare is determined by the Petitioner.  The drivers may accept tips from the passengers and the drivers retain all of the tips which they receive.

13. The drivers are paid by check on Friday of each week.  No taxes are withheld from the pay of the drivers.  The drivers do not receive fringe benefits such as paid health insurance or paid holidays.

14. The Petitioner provides the vehicles, fuel, repairs, maintenance, insurance, licenses, and pays for all tolls and parking.  The Petitioner recommends that the drivers have a cell phone so that the Petitioner can contact them, however, they are not required to have a cell phone.  The drivers do not have any expenses with the exception of obtaining the Hillsborough County hack license.

15. The Petitioner provides the drivers with business cards which they may provide to the passengers.  The Petitioner’s name and contact information is printed on the business cards.  The drivers’ names are not printed on the business cards.

16. The drivers are required to report any problems to the Petitioner, such as traffic tickets, flat tires or breakdowns.  If a driver has a breakdown on the road, the Petitioner calls a tow truck.  The Joined Party always reported her whereabouts to the Petitioner.  She always notified the Petitioner if she was going to get out of the vehicle for a meal break or a restroom break.  She was not instructed to provide that notification and she provided that notification only as a courtesy to the Petitioner.

17. The drivers are required to complete a run sheet or log sheet for each trip.  The drivers are required to report the time of pickup, the beginning mileage, the customer’s name, and the ending time and mileage.  If the passenger wants to make a side trip or stop at a store, the drivers must report that activity to the Petitioner.  The purpose of recording the beginning and ending mileage for each trip is to ensure that the drivers do not substantially deviate from the shortest route.

18. At the end of each year the Petitioner reports the earnings of each driver on Form 1099-MISC as nonemployee compensation.

19. Either the Petitioner or the drivers may terminate the relationship at any time without incurring liability.  The Joined Party last worked for the Petitioner as a driver in July or August 2005.

Conclusions of Law:  

20. Section 443.036(21), Florida Statutes, provides:

“Employment” means a service subject to this chapter under s. 443.1216, which is performed by an employee for the person employing him or her.
21. Section 443.1216, Florida Statutes, provides in pertinent part:


(1)(a)  The employment subject to this chapter includes a service performed, including a service performed in interstate commerce, by:



1.  An officer of a corporation.


2. An individual who, under the usual common law rules applicable in determining the employer-employee relationship, is an employee.
22. The Supreme Court of the United States held that the term "usual common law rules" is to be used in a generic sense to mean the "standards developed by the courts through the years of adjudication."  United States v. W.M. Webb, Inc., 397 U.S. 179 (1970).  
23. In Cantor v. Cochran, 184 So.2d 173 (Fla. 1966), the Supreme Court of Florida adopted the tests in 1 Restatement of Law, Agency 2d Section 220 (1958) used to determine whether an employer-employee relationship exists.  Section 220 provides:

(1)
A servant is a person employed to perform services for another and who, in the performance of the services, is subject to the other's control or right of control.

(2)
The following matters of fact, among others, are to be considered:

(a)
the extent of control which, by the agreement, the business may exercise over the details of the work;

(b)
whether the worker is in a distinct occupation or business;

(c)
whether the type of work is usually done under the direction of the employer or by a specialist without supervision;

(d)
the skill required;

(e)
who supplies the place of work, tools, and materials;

(f)
the length of time employed;

(g)
the method of payment;

(h)
whether the work is part of the regular business of the employer;

(i)
whether the parties believe the relationship is independent;

(j)
whether the principal is in business.

24. The issue of whether a worker is an independent contractor or an employee is an issue that has evolved in the courts over time.  Although the legal precedent in Florida is Cantor v. Cochran, supra, the courts have modified the manner in which the factors in the Restatement of Law are analyzed and how the evidence is weighed. 

25. The Florida Supreme Court has held that in determining the status of a working relationship, the agreement between the parties should be examined if there is one.  The agreement should be honored, unless other provisions of the agreement, or the actual practice of the parties, demonstrate that the agreement is not a valid indicator of the status of the working relationship.  Otherwise, a fact specific analysis must be made under the Restatement and the actual practice and relationship of the parties is determinative.  In such an analysis, special emphasis should be placed on the extent of “free agency” of the worker in the means and manner of performing the work.  This element of control is the primary indicator of the status of the working relationship.  Keith v. News & Sun Sentinel Co., 667 So. 2d 167 (Fla. 1995).  The degree of control exercised by a business over a worker is the principal consideration in determining employment status. If the business is only concerned with the results and exerts no control over the manner of doing the work, then the worker is an independent contractor. United States Telephone Company v. Department of Labor and Employment Security, 410 So.2d 1002 (Fla. 3rd DCA 1982); Cosmo Personnel Agency of Ft. Lauderdale, Inc. v. Department of Labor and Employment Security, 407 So.2d 249 (Fla. 4th DCA 1981).

26. The Petitioner does not have a written contract with any of the drivers.  The verbal agreement with the Joined Party was that the Joined Party would drive the Petitioner’s vehicle, that she would receive 35% of the fares, and that the Petitioner would be responsible for all expenses connected with the work.  Although the Joined Party was told that she would be an independent contractor, the verbal agreement does not define the working relationship.  Therefore, a fact specific analysis must be made. 

27. The Petitioner operates a business to shuttle passengers to and from an airport and a seaport.  The Joined Party and the other drivers are not in a separate business.  They merely drive the Petitioner’s vehicles to transport the Petitioner’s passengers at the Petitioner’s expense.  The drivers are an integral part of the Petitioner’s business.

28. No particular skill is required to drive a van or limousine and the work performed by a driver is usually done without direct supervision.  However, indirect supervision is present in this case.  The drivers are required to report any problems.  In addition, they are required to log the starting and ending mileage and the starting and ending time for each passenger run so that the Petitioner can determine if the driver has substantially deviated from the shortest route.

29. The Petitioner provides the vehicles, all fuel, maintenance and repairs, insurance, licenses and is responsible for all costs of operation including tolls and parking.  The Petitioner has a substantial investment in the business and has on-going business expenses.  The drivers have no investment in a business and no business expenses.  The Petitioner has the opportunity to realize a profit from operations but is at risk of suffering an operating loss.  The drivers are not at risk of operating at a loss.

30. The relationship between the Petitioner and the drivers is an at will relationship of relative permanence.  The relationship may be terminated by either party at any time without incurring liability.  In Cantor v. Cochran, 184 So.2d 173 (Fla. 1966), the court in quoting 1 Larson, Workmens' Compensation Law, Section 44.35 stated: "The power to fire is the power to control. The absolute right to terminate the relationship without liability is not consistent with the concept of independent contractor, under which the contractor should have the legal right to complete the project contracted for and to treat any attempt to prevent completion as a breach of contract.”

31. The drivers are paid a portion of the fares which they generate.  The Petitioner determines the amount to be charged to the passengers and the drivers may not deviate from the fares as determined by the Petitioner.  In addition, the Petitioner determined that each driver would be paid the same amount, 35% of the fare.  That percentage is not open to negotiation.  No taxes are withheld from the income of the drivers.  The fact that no taxes are withheld by the Petitioner does not define the relationship as believed by the Joined Party.  In fact, it is the Petitioner’s failure to pay taxes that is the subject of this matter.

32. The above analysis reveals that the drivers are employees of the Petitioner.  They are subject to the Petitioner’s will as to how, where, and when the work is to be performed.  Although some factors of independence are present, such as the right to refuse work and the right to work for a competitor, the evidence clearly establishes that the drivers are not in a separate business and are not self directed.  Thus, the drivers are employees within the meaning of the law.

Recommendation:  It is recommended that the determination dated September 6, 2006, be AFFIRMED.

Respectfully submitted on November 22, 2006.
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