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This matter comes before me for final Agency Order.

The issues before me are:

Whether services performed for the Petitioner by the Joined Party and other individuals constitute insured employment pursuant to Sections 443.036(19), 443.036(21); 443.1216, Florida Statutes;

Whether the Petitioner meets liability requirements for Florida unemployment compensation contributions pursuant to Sections 443.036(19); 443.036(21), Florida Statutes; and

Whether the Petitioner filed a timely protest pursuant to Sections 443.131(3)(i); 443.141(2); 443.1312(2), Florida Statutes; Rule 60BB-2.035, Florida Administrative Code.

The Petitioner’s Exceptions to the Recommended Order of the Special Deputy were received by mail postmarked December 28, 2005.  Counter Exceptions from the Respondent or Joined Party were not received. 

With respect to the Recommended Order, Section 120.57(1)(l), Florida Statutes, provides:

The agency may adopt the recommended order as the final order of the agency.  The agency in its final order may reject or modify the conclusions of law over which it has substantive jurisdiction and interpretation of administrative rules over which it has substantive jurisdiction.  When rejecting or modifying such conclusions of law or interpretation of administrative rule, the agency must state with particularity its reasons for rejecting or modifying such conclusion of law or interpretation of administrative rule and must make a finding that its substituted conclusion of law or interpretation of administrative rule is as or more reasonable than that which was rejected or modified. Rejection or modification of conclusions of law may not form the basis for rejection or modification of findings of fact.  The agency may not reject or modify the findings of fact unless the agency first determines from a review of the entire record, and states with particularity in the order, that the findings of fact were not based upon competent substantial evidence or that the proceedings on which the findings were based did not comply with essential requirements of law.

The Special Deputy’s Findings of Fact recite as follows:

1. The Joined Party filed a claim for unemployment compensation benefits.  That claim led to an investigation concerning whether the Petitioner was liable for payment of unemployment compensation taxes.

2. The Florida Department of Revenue conducted that investigation.  It was determined that the Joined Party was an employee of the Petitioner and that the Petitioner was liable for payment of unemployment compensation taxes.

3. The Department of Revenue assigned an account number to the Petitioner’s legal entity, Pompano Beach Development Corp on or about April 24, 2004.  The Department of Revenue assigned a separate account number to Ocean Heights on or about the same date.

4. Ocean Heights is the name of a condominium project that the Petitioner was attempting to develop.

5. On April 29, 2004, a determination was mailed to the Petitioner at its last-known address of record. That determination advised the Petitioner that additional information had been received that affected or changed the Petitioner’s requirement for filing quarterly tax reports.  The determination advised the Petitioner that two account numbers had been assigned, that the correct account number was 2460396, and that the action would not affect the assigned tax rate. Among other things, the determination advised:

 “This letter is an official notification of the above determination and will become conclusive and binding unless you file a written request for an appeal within twenty (20) days from the date of this letter.” 

6. On July 26, 2004, the Petitioner responded to the Florida Department of Revenue by letter regarding the status of the Joined Party.  The letter of July 26, 2004, was the Petitioner’s first written communication with the Department of Revenue subsequent to the determination of April 29, 2004.

7. The Department of Revenue took no apparent action in regard to the Petitioner’s letter of July 26, 2004, and did not forward the letter to the Office of Appeals for a hearing.

8. By letter dated March 24, 2005, the Petitioner formally appealed the determination that it was liable for payment of unemployment compensation taxes.

With respect to Exceptions, Section 120.57(1)(k), Florida Statutes, provides, in pertinent part:

The agency shall allow each party 15 days in which to submit written exceptions to the recommended order. An agency need not rule on an exception that does not clearly identify the disputed portion of the recommended order by page number or paragraph, that does not identify the legal basis for the exception, or that does not include appropriate and specific citations to the record.

The Petitioner urges a different conclusion from that reached by the Special Deputy and requests consideration of additional documentary evidence that was not presented at the hearing.  Specifically, the Petitioner takes Exception to the Special Deputy’s Findings and Conclusions that the Petitioner did not provide a written communiqué to the Department of Revenue until July 26, 2004.  The Petitioner asserts that it provided a written appeal request to the Department on April 29, 2004.  The Petitioner now proffers a purported copy of the letter to substantiate its assertion.  

Section 120.57 (f), Florida Statutes, provides:

The record in a case governed by this subsection shall consist only of:

1. All notices, pleadings, motions, and intermediate rulings

2. Evidence admitted

3. Those matters officially recognized

4. Proffers of proof and objections and rulings thereon

5. Proposed findings and exceptions

6. Any decision, opinion, order, or report by the presiding officer

7. All staff memoranda or data submitted to the presiding officer during the hearing or prior to its disposition, after notice of the submission to parties, except communications by advisory staff as permitted under s. 120.66(1), if such communications are public records.


No provision of the statute or regulation permits the Agency to consider the evidence received from the Petitioner after the hearing or to re-open the record for the purpose of admitting such evidence, thereby providing an opportunity for objections, rebuttal, testimony, or cross examination regarding the proffered document.  The Petitioner had an opportunity to present evidence of timely filing at the hearing and failed to do so.  The competent evidence of record established that an appeal was first filed on July 26, 2004, and was untimely. The Petitioner’s Exceptions are without merit and proffered document must be rejected.  


Based on his Findings of Fact, the Special Deputy recommended that the determination be DISMISSED. A review of the record reveals that the Findings of Fact contained in the Recommended Order are based on competent, substantial evidence and that the proceedings on which the findings were based complied with the essential requirements of the law.  The Special Deputy’s findings are thus adopted in this Order.  The Special Deputy’s recommended Conclusions of Law reflect a reasonable application of the law to the facts and are also adopted.  

Having fully considered the record of this case, the Recommended Order of the Special Deputy, and the Exceptions filed by the Petitioner, I hereby adopt the Findings of Fact and Conclusions of Law of the Special Deputy as set forth in the Recommended Order.

Therefore, it is ORDERED that the appeal dated April 24, 2004, is DISMISSED.

DONE and ORDERED at Tallahassee, Florida, this _____ day of January, 2006.
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____________________________

Tom Clendenning

Deputy Director
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This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest to a determination of the Respondent dated April 29, 2004, which held that the Petitioner had been assigned two account numbers, that the correct account number is 2460396, and that the action would not affect the assigned tax rate.

After due notice to the parties a hearing was held by telephone on November 21, 2005.  The Petitioner, represented by the Vice President of Operations and Sales for Beach Colony Corp., appeared and testified.

The record of the case, including the recording of the hearing and any exhibits submitted in evidence, is herewith transmitted.  Proposed Findings of Fact and Conclusions of Law were not received.

Issue: Whether the Petitioner filed a timely protest pursuant to §443.131(3)(h), 443.141(2)(c), or 443.1312, Florida Statutes, and Rule 60BB-2.035, Florida Administrative Code. 

Findings of Fact: 

9. The Joined Party filed a claim for unemployment compensation benefits.  That claim led to an investigation concerning whether the Petitioner was liable for payment of unemployment compensation taxes.

10. The Florida Department of Revenue conducted that investigation.  It was determined that the Joined Party was an employee of the Petitioner and that the Petitioner was liable for payment of unemployment compensation taxes.

11. The Department of Revenue assigned an account number to the Petitioner’s legal entity, Pompano Beach Development Corp on or about April 24, 2004.  The Department of Revenue assigned a separate account number to Ocean Heights on or about the same date.

12. Ocean Heights is the name of a condominium project that the Petitioner was attempting to develop.

13. On April 29, 2004, a determination was mailed to the Petitioner at its last-known address of record. That determination advised the Petitioner that additional information had been received that affected or changed the Petitioner’s requirement for filing quarterly tax reports.  The determination advised the Petitioner that two account numbers had been assigned, that the correct account number was 2460396, and that the action would not affect the assigned tax rate. Among other things, the determination advised:

 “This letter is an official notification of the above determination and will become conclusive and binding unless you file a written request for an appeal within twenty (20) days from the date of this letter.” 

14. On July 26, 2004, the Petitioner responded to the Florida Department of Revenue by letter regarding the status of the Joined Party.  The letter of July 26, 2004, was the Petitioner’s first written communication with the Department of Revenue subsequent to the determination of April 29, 2004.

15. The Department of Revenue took no apparent action in regard to the Petitioner’s letter of July 26, 2004, and did not forward the letter to the Office of Appeals for a hearing.

16. By letter dated March 24, 2005, the Petitioner formally appealed the determination that it was liable for payment of unemployment compensation taxes.

Conclusions of Law:  

17. Section 443.141(2)(c), Florida Statutes, provides:

(c) Appeals.--The Agency for Workforce Innovation and the state agency providing unemployment tax collection services shall adopt rules prescribing the procedures for an employing unit determined to be an employer to file an appeal and be afforded an opportunity for a hearing on the determination. Pending a hearing, the employing unit must file reports and pay contributions in accordance with s. 443.131. 

18. Rule 60BB-2.035(3), Florida Administrative Code, provides:

(3) Timely Protest. All applications for review of tax rates and all protests of liability and reimbursement billing must be in writing, signed by the protesting party or an authorized representative, and should contain a short and concise statement of the facts and grounds for disagreement.

(a) Determinations will become final and binding unless application for review and protest is filed with the Agency within 15 days from the mailing date of the determination. If not mailed, the determination will become final 15 days from the date the determination is delivered.

19. The evidence presented in this case reflects that the determination was mailed to the Petitioner at its last-known address on April 29, 2004. The Petitioner did not respond in writing to this determination until July 26, 2004. 

20. Hearsay evidence was presented to show that the Petitioner contacted the Department of Revenue by telephone shortly after the April 29, 2004, letter was received by the Petitioner.  Hearsay evidence may be used for the purpose of supplementing or explaining other evidence, but is not sufficient in itself to support a finding of fact unless it would be admissible over objection in civil actions.  See Section 120.57, Florida Statutes.  However, the determination clearly states that the request for an appeal must be in writing.

21. The written protest was not filed within the allowable time limit and the determination is thus final.

Recommendation:  It is recommended that the Petitioner’s protest to the April 29, 2004, determination be dismissed due to lack of jurisdiction.

Respectfully submitted on December 14, 2005.
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