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	DOCKET NO. 2005-4199L

	RESPONDENT:
	

	State of Florida
	

	Agency for Workforce Innovation
	

	c/o Department of Revenue
	


O R D E R

This matter comes before me for final Agency Order.

Having fully considered the Special Deputy’s Recommended Order and the record of the case and, in the absence of any Exceptions to the Recommended Order, I hereby adopt the Findings of Fact and Conclusions of Law as set forth therein, a copy of which is attached hereto and incorporated herein.

In consideration thereof, it is hereby ORDERED that the determination dated October 6, 2004, is REVERSED.

DONE and ORDERED at Tallahassee, Florida, this _______ day of February, 2006.
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	Tom Clendenning

	Deputy Director

	Agency for Workforce Innovation
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RECOMMENDED ORDER OF SPECIAL DEPUTY

TO:  
Tom Clendenning, Deputy Director


Office of the Deputy Director

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest to a determination of the Respondent dated October 6, 2004.

After due notice to the parties, hearings were held on May 6, 2005, May 27, 2005, and August 24, 2005, by telephone.  At the May 6 hearing the Petitioner was represented by its attorney.  The Petitioner’s President, Chief Operating Officer, and Certified Public Accountant testified as witnesses.  The Joined Party appeared and was represented by his attorney.  The Respondent was represented by a Process Manager from the Florida Department of Revenue.  At the May 27 hearing the Petitioner was represented by co-counsel.  Witnesses testifying on behalf of the Petitioner were the Assistant Town Manager of Pembroke Pines, the Property Manager of Cypress Head Club, the Treasurer of Cypress Head Club, the Joined Party’s former spouse, a Recreational Products Salesman, a former Playground Equipment Installer, and a former employer of the Joined Party.  The Joined Party’s former employer was represented by his attorney.  The Joined Party appeared and testified and was represented by his attorney.  The Respondent was represented by a Department of Revenue Process Manager.  At the August 24 hearing the Petitioner was represented by its co-counsel.  The Joined Party appeared and testified.  The Joined Party’s attorney withdrew from the case and did not represent the Joined Party on August 24.  The Respondent was represented by a Department of Revenue Process Manager.  

The record of the case, including the recording of the hearing and any exhibits submitted in evidence, is herewith transmitted.  The Petitioner and the Joined Party timely submitted Proposed Findings of Fact and Conclusions of Law.  Those Proposed Findings of Fact that are relevant and are supported by competent credible evidence in the record are included herein.  Those proposals that are rejected are discussed hereinafter.

Issue:   Whether services performed for the Petitioner by the Joined Party and other individuals constitute insured employment pursuant to Sections 443.036(19), 443.036(21); 443.1216, Florida Statutes.

Findings of Fact:  

1. The Petitioner is a corporation which was incorporated on January 3, 2002, to provide sales and installation of recreational products, such as playgrounds and playground equipment.  The Petitioner’s chief operating officer is an individual who was formerly associated with a manufacturer of playground equipment.  Initially, the Petitioner sold the equipment but was not involved in the installation of the equipment.  The chief operating officer was the only employee performing services for the Petitioner until July 2002.  Because the Petitioner anticipated the need for additional employees, including individuals to install the equipment, the Petitioner entered into a contract with an employee leasing company, Southeastern Staffing, Inc., effective July 9, 2002.  As of July 9, 2002, all employees performing services for the Petitioner were leased through the employee leasing company, including the chief operating officer and the corporate president.

2. The chief operating officer and the president have limited experience with computers.  They recognized the need to create a web site for the Petitioner’s business.  The Joined Party was referred to the Petitioner by a third party as an individual who could design and create a web site for the Petitioner.

3. The Joined Party and the chief operating officer met for several hours concerning the design and creation of a web site.   The Joined Party stated that he would charge $50 per hour, that he would bill the Petitioner for 20 hours a week, and that he should complete the web site within four weeks.  The total estimated cost for the web site was within the Petitioner’s budget and was agreeable to the chief operating officer.

4. The Joined Party presented the chief operating officer with a written Web Site Design Agreement which the parties signed on September 11, 2002.  That agreement specifies that the Joined Party is a sole proprietor who is an independent contractor for the purpose of developing a web site for the Petitioner.  The agreement further states that the Petitioner and the Joined Party would work together to complete the web site within a period of four weeks.  In addition, the agreement stated that the contract would be in effect for a period of six months and that continued services after that time would require a new agreement.

5. During the following weeks the chief operating officer worked closely with the Joined Party to complete the design of the web site.  The Petitioner provided the Joined Party with workspace.  The Joined Party submitted an invoice to the Petitioner in the total amount of $1,000 each week.  The invoice showed a pay rate of $50 per hour and that the Joined Party had worked 20 hours.  The Petitioner did not keep track of the Joined Party’s hours.  He was free to come and go as he pleased and the Petitioner understood that the Joined Party may have been performing services from his home or other location.

6. During the time that the Joined Party was designing the web site, he demonstrated to the chief operating officer that he could do much more than just design a web site.  He represented that he could automate the Petitioner’s business so that the computer would track each step of production from the initial customer contact through customer service and maintenance following completion of the installation.  He represented that the computer could be programmed to do the quote, work order, quality control, and ordering of materials for each job automatically.  He represented that he could automate the Petitioner’s office through hardwiring or wireless networking of the computer workstations to a server.  He represented that he could design templates and create customer databases.  However, he represented that the overall creation of an automated web site was complex and involved much, much, more than just the design of a simple web site.

7. The chief operating officer was excited by the Joined Party’s representations; however, he was concerned about the cost of creating such a web site.  The Joined Party told the chief operating officer that he would only charge $25 per hour but would work 40 hours each week.  That agreement was acceptable to the chief operating officer.  This conversation took place during the middle of October 2002.  Thereafter, the Joined Party submitted an invoice each week showing the amount due as $1,000 based on 40 hours at a pay rate of $25.  The Petitioner still felt that the Joined Party could come and go as he pleased and he was not required to maintain regular business hours.  The Petitioner did not keep track of the Joined Party’s hours and never questioned any invoice which the Joined Party submitted.

8. Because the automation of the Petitioner’s business, as proposed by the Joined Party, would allow the Joined Party to have access to the Petitioner’s business records, including the names and addresses of suppliers and customers, the Petitioner was concerned that the Joined Party might disclose trade secrets or even go into competition with the Petitioner.  The Petitioner’s president obtained a standard Employee Non-Compete Agreement from a business software program.  The written agreement specifically refers to an agreement between an employer and an employee.  Although the word “employee” is used approximately 40 times in the agreement, and the word “employer” is used approximately 30 times, the president altered one paragraph to read, “During this employment it is understood that Employee is acting as a Consultant and is not a company Employee and Company will not take any action or provide Consultant with any benefits or commitments for any undertakings by Consultant.  In particular the Company will not; withhold FICA (Social Security); make state or federal unemployment insurance contributions; withhold state and federal income tax; make disability insurance contributions; on behalf of Consultant.”  The parties signed the Employee Non-Compete Agreement on October 16, 2002.  

9. The Joined Party sold a used server which he owned to the Petitioner and he connected all of the Petitioner’s computers to the server either through a hardwire connection or a wireless connection.  He advised the Petitioner about what software needed to be purchased.  He purchased the software and other equipment and supplies and was reimbursed by the Petitioner.

10. In order to automate the Petitioner’s web site and to design the templates for the computer, it was necessary for the Joined Party to learn how the Petitioner operated its business.  He requested that the chief operating officer allow him to sit in on sales presentations and that he allow him to go to job sites and observe the installation process.  The Joined Party seemed very eager to learn and he was trusted by the chief operating officer.  Therefore, his request was granted.  In addition, the chief operating officer took him to trade shows so that the Joined Party could see what the Petitioner’s competitors were doing.

11. The Petitioner allowed the Joined Party to sit in on many conversations with customers.  In addition, the Petitioner allowed the Joined Party to contact customers.  This freedom was allowed to the Joined Party so that he could get a better grasp of the business and become familiar with the processing of paperwork used by the Petitioner.

12. The Petitioner was depending on the Joined Party to develop a program to monitor the maintenance of the playground equipment installed by the Petitioner.  The chief operating officer determined that the easiest way to educate the Joined Party about the installation and maintenance of playground equipment was to send him to a course offered by the National Playground Safety Institute.  The course was a one day course and the Petitioner considered the $300 cost of the course to be relatively inexpensive.  The Petitioner paid for the course and for the Joined Party’s meals and lodging.  Subsequently, the Petitioner paid for a course for the Joined Party to obtain a contractor’s license; however, the Joined Party did not attend that course.

13. Whenever the Joined Party went to job sites to learn how the company operated, he was allowed to use a company truck or was reimbursed for his gas.  The Petitioner listed the Joined Party as a driver on the company insurance.  On one occasion the Petitioner allowed the Joined Party to borrow a company truck to move his household.

14. The Joined Party developed a company e-mail system and created an e-mail address for himself.  The Petitioner provided the Joined Party with a company cell phone.

15. The Joined Party frequently informed the chief operating officer that he wanted to be a bigger part of the Petitioner’s business.  He requested to be hired as an employee, and he also requested an opportunity to purchase a share of ownership in the business.  Each time the chief operating officer replied that they would talk about it when the web site design was completed. 

16. Throughout his association with the Petitioner the Joined Party could come and go as he pleased.  He submitted invoices in the amount of $1,000 each week and he was paid from those invoices.  No taxes were deducted from his pay and he was not entitled to any employee fringe benefits.  At the end of the calendar year Form 1099-MISC was provided to the Joined Party reporting his compensation as nonemployee compensation.

17. The Joined Party never completed the web site design, and on September 26, 2003, he was discharged by the chief operating officer.

Conclusions of Law:  

18. Section 443.036(21), Florida Statutes, provides:

“Employment” means a service subject to this chapter under s. 443.1216, which is performed by an employee for the person employing him or her.

19. Section 443.1216, Florida Statutes, provides in pertinent part:


(1)(a)  The employment subject to this chapter includes a service performed, including a service performed in interstate commerce, by:



1.  An officer of a corporation.


2. An individual who, under the usual common law rules applicable in determining the employer-employee relationship, is an employee.

20. The Supreme Court of the United States held that the term "usual common law rules" is to be used in a generic sense to mean the "standards developed by the courts through the years of adjudication."  United States v. W.M. Webb, Inc., 397 U.S. 179 (1970).  

21. In Cantor v. Cochran, 184 So. 2d 173 (Fla. 1966), the Supreme Court of Florida adopted the tests in 1 Restatement of Law, Agency 2d Section 220 (1958) used to determine whether an employer-employee relationship exists.  Section 220 provides:

(1)
A servant is a person employed to perform services for another and who, in the performance of the services, is subject to the other's control or right of control.

(2)
The following matters of fact, among others, are to be considered:

(a)
the extent of control which, by the agreement, the business may exercise over the details of the work;

(b)
whether the worker is in a distinct occupation or business;

(c)
whether the type of work is usually done under the direction of the employer or by a specialist without supervision;

(d)
the skill required;

(e)
who supplies the place of work, tools, and materials;

(f)
the length of time employed;

(g)
the method of payment;

(h)
whether the work is part of the regular business of the employer;

(i)
whether the parties believe the relationship is independent;

(j)
whether the principal is in business.

22. In order to determine whether a worker is an employee or an independent contractor under the common law, the relationship between the worker and the business must be examined and all evidence of the degree of control and the degree of independence must be weighed and considered.  The relevant factors enumerated in 1 Restatement of Law, supra, must be considered.  The Florida Supreme Court has held that in determining the status of a working relationship, the agreement between the parties should be examined if there is one.  The agreement should be honored, unless other provisions of the agreement, or the actual practice of the parties, demonstrate that the agreement is not a valid indicator of the status of the working relationship.  Otherwise, a fact specific analysis must be made under the Restatement and the actual practice and relationship of the parties is determinative.  In such an analysis, special emphasis should be placed on the extent of “free agency” of the worker in the means and manner of performing the work.  This element of control is the primary indicator of the status of the working relationship.  Keith v. News & Sun Sentinel Co., 667 So. 2d 167 (Fla. 1995).  Of all the factors, the right of control as to the mode of doing the work is the principal consideration.  VIP Tours v. State, Department of Labor and Employment Security, 449 So.2d 1307 (Fla. 5th DCA 1984).  The degree of control exercised by a business over a worker is the principal consideration in determining employment status. If the business is only concerned with the results and exerts no control over the manner of doing the work, then the worker is an independent contractor. States Telephone Company v. Department of Labor and Employment Security, 410 So.2d 1002 (Fla. 3rd DCA 1982); Cosmo Personnel Agency of Ft. Lauderdale, Inc. v. Department of Labor and Employment Security, 407 So.2d 249 (Fla. 4th DCA 1981).

23. The special deputy was presented with conflicting testimony and evidence regarding material issues of fact and is charged with resolving these conflicts.  Factors to be considered in resolving credibility questions include the witness’ opportunity and capacity to observe the event or act in question; any prior inconsistent statement by the witness; witness bias or lack of bias; the contradiction of the witness’ version of events by other evidence or its consistency with other evidence; the inherent improbability of the witness’ version of events; and the witness’ demeanor. Upon considering these factors, the hearing officer finds the testimony of the Petitioner to be more credible.  Therefore, material conflicts in the evidence are resolved in favor of the Petitioner.

24. The parties entered into two separate written agreements.  The initial agreement signed by the parties on September 11, 2002, was created by the Joined Party.  There is no dispute that the initial agreement was for the purpose of establishing an independent relationship.  In approximately the middle of October the Joined Party and the chief operating officer expanded the scope of the Web Site Design Agreement with a verbal agreement that the Joined Party would integrate the Petitioner’s business processes into the web site and would set up and install a computer network within the Petitioner’s organization.  That verbal agreement did not alter the independent nature of the relationship.  On October 16 the Petitioner’s president presented the Joined Party with the Employee Non-Compete Agreement.  It was a standard pre-printed agreement which was altered by the parties to specifically state that the Joined Party was not performing his services as an employee.  Although the standard language in the Employee Non-Compete Agreement appears to create an employment agreement, it is clear that the intent of the parties was to continue the independent relationship.

25. In analyzing the factors set forth in the Restatement, it is noted that in almost every relationship factors indicating independence and factors indicating employment can coexist.  It is the overall weight of the evidence that determines the nature of the relationship.

26. The Joined Party represented to the Petitioner what he was capable of producing.  From that representation the Petitioner determined what was to be created.  The Petitioner was not knowledgeable about computers or web site design and was not capable of determining how the work was to be done.  The Joined Party controlled how the work was performed and within the terms of the agreement, where and when the work was to be done.  The Petitioner did not exercise any control over the details of the work.

27. The Petitioner’s business is the sales and installation of playgrounds and playground equipment.  The Joined Party contracted to create and design a computer business system.  The Joined Party was in a business that was separate and distinct from the sale and installation of recreational products.

28. The Joined Party represented himself to the Petitioner as an individual with a special technical skill which the Petitioner did not possess.  Although no evidence was presented to show how this type work is usually performed within the industry, it is apparent that the Petitioner lacked the expertise and knowledge to supervise the Joined Party’s work.

29. Substantial skill and knowledge is necessary to design a web site and to create a computer system as represented by the Joined Party.

30. The Petitioner provided the Joined Party with everything that was needed to complete the task.  In fact, the Petitioner provided the Joined Party with many privileges not usually associated with an independent relationship.

31. The contract between the parties was for the creation of a computer system.  That task was never completed.  Since the contract had not been fulfilled, the actual length of the association is immaterial.

32. The Joined Party billed the Petitioner for the work performed.  The Petitioner paid the Joined Party from the invoices which he submitted and no taxes were withheld from his pay.

33. The work performed by the Joined Party was not part of the Petitioner’s regular business.

34. The written agreements establish that it was the clear intent of the parties to create an independent relationship. 

35. The overwhelming weight of the competent credible evidence reveals that the Joined Party was an independent businessman engaged in a business that was separate and distinct from the Petitioner’s business.  The Joined Party determined what was to be done, when it was to be done, and how it was to be done.  The Joined Party controlled both the behavioral and financial aspects of the association.  Therefore, it is concluded that the Joined Party was an independent contractor rather than an employee of the Petitioner within the meaning of the law.

36. The Petitioner submitted 16 pages of Proposed Findings of Fact and Conclusions of Law.  However, the individual Proposed Findings are not clearly identified.  Pages 2 through 8 contain 28 numbered paragraphs.  However, those paragraphs primarily contain recitation of testimony rather than proposed facts based on the testimony.  Beginning on page 8 and ending on page 14 the Petitioner offered 22 numbered paragraphs, the numbers of which correspond with the numbered questions on the Independent Contractor Analysis used by the Department of Revenue during the course of its investigation.  Those paragraphs also generally contain recitation of testimony rather than facts based on the testimony.  Pages 15 and 16 contain 10 numbered paragraphs which appear to be the Proposed Findings based on the previously cited testimony.  Therefore, only those 10 paragraphs will be addressed in this order.  Proposed Findings of Fact 3,6, 8, 9, and 10 are supported in substance by the competent credible evidence in the record and have been included herein.  Proposed Findings 1 and 2 are conclusions regarding the credibility of parties or witnesses and are not valid Findings of Fact.  Proposed Findings 4, 5, and 7 are conclusions drawn from the evidence; however, the conclusion drawn in paragraph 4 is not supported by the evidence in the record.

37. The Joined Party’s submission is entitled Post Trial Brief by Joined Party Robert Friskney.  It does not appear to be an attempt to submit Proposed Findings of Fact; however, it contains eight numbered paragraphs which contain recitation of the Joined Party’s testimony.  Those paragraphs are not valid Findings of Fact and they recite testimony that has been rejected as not credible.  The Joined Party’s submission also contains five numbered paragraphs which contain recitation of testimony of other witnesses and the Joined Party’s conclusion that the testimonies of the witnesses were offered with the intent to commit fraud.  Those paragraphs are not valid Findings of Fact and are rejected.  A sixth numbered paragraph proposes that it be found that the Petitioner’s attorney has committed fraud and further proposes that the Agency seek the maximum penalty for crimes of moral turpitude, including but not limited to disbarment, and that the Agency charge the Petitioner and its witnesses with the act of conspiracy to commit offense or to defraud the Agency and that the Agency order the Petitioner to pay the Joined Party’s attorney fees in the amount of $2,500 per day.  Paragraph 6 is clearly not a Proposed Finding of Fact and is rejected.  The Joined Party’s numbered paragraph 8 contains a Proposed Conclusion of Law that he was an employee of the Petitioner.  That Proposed Conclusion of Law is not supported by the evidence and is rejected.

Recommendation:  It is recommended that the determination dated October 6, 2004, be REVERSED.

Respectfully submitted on December 30, 2005.
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