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O R D E R

This matter comes before me for final Agency Order.

Having fully considered the Special Deputy’s Recommended Order and the record of the case and, in the absence of exceptions to the Recommended Order, I hereby adopt the Findings of Fact and Conclusions of Law as set forth therein, a copy of which is attached hereto and incorporated herein.

The special deputy recommended changing the effective date of the determination from October 18, 2004, to October 1, 2004. However, the special deputy’s recommended findings and conclusions do not support such a modification.  

As noted by the special deputy, the class of workers at issue is comprised of supervisors who work(ed) for the Petitioner. The record reflects that the joined party worked as a supervisor only from February through April 26, 2005.  Prior to February, the joined party worked as an operator and was not part of the class of workers at issue in this case.  For that reason, her employment status prior to February 2005 is not addressed in this Order.

In consideration thereof, it is hereby ORDERED that the determination dated May 31, 2005, is affirmed. Effective October 18, 2004, individuals performing services for the Petitioner as supervisors were the Petitioner’s employees.  This Order applies to the joined party only from February 2005 through April 26, 2005, when she worked for the Petitioner as a supervisor.

DONE and ORDERED at Tallahassee, Florida, this _______ day of September, 2005.
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RECOMMENDED ORDER OF SPECIAL DEPUTY

TO:  
Tom Clendenning, Deputy Director


Office of the Deputy Director

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest to a determination of the Respondent dated May 31, 2005.

After due notice to the parties, a hearing was held on August 2, 2005, by telephone.  The Petitioner was represented by its attorney.  The Petitioner’s corporate vice president testified as a witness.  The Respondent was represented by a Tax Audit Supervisor from the Florida Department of Revenue.  The Joined Party appeared and testified.  An Agency interpreter translated for the Joined Party and for the Petitioner’s vice president. 

The record of the case, including the cassette tape recordings of the hearing and any exhibits submitted in evidence, is herewith transmitted.  Proposed Findings of Fact and Conclusions of Law were not received.

Issue:   Whether services performed for the Petitioner by the Joined Party and other individuals constitute insured employment pursuant to Sections 443.036(21), (27), and 443.1216, Florida Statutes.

Findings of Fact:  

1. The Petitioner is a corporation engaged in vacation marketing and resort promotion.  The Petitioner incorporated and began business operations in approximately September 2002.  Corporate officers are active in the operation of the business.

2. The Petitioner operates an in-bound call center for marketing vacation plans. Approximately forty operators work in the call center.  All of the operators work on commission and are considered by the Petitioner to be independent contractors.  The Petitioner has supervisors who oversee the work performed by the operators and the supervisors are paid a weekly salary.  The supervisors are also considered to be independent contractors.  In addition, the Petitioner has individuals who work in administration, customer service, and reservations.  The Petitioner considers those workers to be employees.

3. Prior to September 2004 the Joined Party worked for approximately five years as an operator for other companies that market vacation plans and promote resorts.  She worked as an independent contractor for each of those companies.

4. In approximately September 2004 the Petitioner contacted the Joined Party and recruited her to work for the Petitioner as an independent contractor performing work as an operator.  She worked as an operator for the Petitioner until approximately February 2005 when she was promoted to supervisor.  She worked in that capacity until April 26, 2005.  The Joined Party has since obtained work as an independent contractor operator for another company.

5. On May 31, 2005, the Department of Revenue issued a determination holding “that the person(s) performing services as supervisor are employees.  This determination is retroactive to October 18, 2004.”  The Petitioner timely protested that determination.  Based on that determination it is the status of the Joined Party while working for the Petitioner as supervisor and the status of other supervisors performing services for the Petitioner that is at issue here.

6. During the time the Joined Party worked as an operator she believed that she was an independent contractor and she accepted that status.  She was paid a commission on her sales.  She did not have a written contract or written agreement and the working relationship was similar to the working relationship she had with other companies when she worked for those companies as an independent contractor.

7. As a supervisor the Petitioner continued to classify the Joined Party as an independent contractor.  However, the Joined Party did not believe she was an independent contractor when she worked as a supervisor.  As a supervisor, the Joined Party was paid a salary of $500.00 per week.  The salary was paid to her on a bi-weekly basis with the established payday falling on Tuesday.

8. There was no written contract or written agreement concerning the Joined Party’s work as a supervisor.

9. No payroll taxes were withheld from the Joined Party’s pay.  The Joined Party received Form 1099-MISC for 2004 identifying her earnings as nonemployee compensation.  The 2004 Form 1099-MISC was for the Joined Party’s earnings as an operator.

10. The Joined Party’s supervisory duties included talking to each customer to verify each sale and to verify that the customer information entered by the operators was correct.

11. If an operator said something to a customer that was inappropriate or if an operator failed to make certain required statements to a customer, it was the Joined Party’s responsibility to confront the operator and to tell the operator what the operator had done that was incorrect.

12. The Joined Party was required to perform her duties at the location of the Petitioner’s call center.  The Petitioner provided the work space, a computer, a telephone, and all other equipment and supplies needed to do the work.

13. The Petitioner’s call center operates from 12:30 p.m. until 8:30 p.m.  The Joined Party’s work schedule was determined by the Petitioner.  

14. The Joined Party received a verbal warning from the Petitioner for attendance related issues.

15. The Joined Party was required to personally perform her supervisory duties.

16. The Petitioner had the right to discharge the Joined Party at any time without incurring liability.  The Joined Party had the right to leave at any time without incurring liability.

  Conclusions of Law:  

17. Section 443.036(21), Florida Statutes, provides:

“Employment” means a service subject to this chapter under s. 443.1216, which is performed by an employee for the person employing him or her.

18. Section 443.1216, Florida Statutes, provides in pertinent part:


(1)(a)  The employment subject to this chapter includes a service performed, including a service performed in interstate commerce, by:



1.  An officer of a corporation.


2. An individual who, under the usual common law rules applicable in determining the employer-employee relationship, is an employee.

19. The Supreme Court of the United States held that the term "usual common law rules" is to be used in a generic sense to mean the "standards developed by the courts through the years of adjudication."  United States v. W.M. Webb, Inc., 397 U.S. 179 (1970).  In Cantor v. Cochran, 184 So. 2d 173 (Fla. 1966), the Supreme Court of Florida adopted the tests in 1 Restatement of Law, Agency 2d Section 220 (1958) used to determine whether an employer-employee relationship exists.  Section 220 provides:

(1)
A servant is a person employed to perform services for another and who, in the performance of the services, is subject to the other's control or right of control.

(2)
The following matters of fact, among others, are to be considered:

(a)
the extent of control which, by the agreement, the business may exercise over the details of the work;

(b)
whether the worker is in a distinct occupation or business;

(c)
whether the type of work is usually done under the direction of the employer or by a specialist without supervision;

(d)
the skill required;

(e)
who supplies the place of work, tools, and materials;

(f)
the length of time employed;

(g)
the method of payment;

(h)
whether the work is part of the regular business of the employer;

(i)
whether the parties believe the relationship is independent;

(j)
whether the principal is in business.

20. In order to determine whether a worker is an employee or an independent contractor under the common law, the relationship between the worker and the business must be examined and all evidence of control and independence must be considered.  All evidence of the degree of control and the degree of independence must be weighed.  All factors enumerated in 1 Restatement of Law, supra, must be considered.  The Florida Supreme Court has held that in determining the status of a working relationship, the agreement between the parties should be examined if there is one.  The agreement should be honored, unless other provisions of the agreement, or the actual practice of the parties, demonstrate that the agreement is not a valid indicator of the status of the working relationship.  Otherwise, a fact specific analysis must be made under the Restatement and the actual practice and relationship of the parties is determinative.  In such an analysis, special emphasis should be placed on the extent of “free agency” of the worker in the means and manner of performing the work.  This element of control is the primary indicator of the status of the working relationship.  Keith v. News & Sun Sentinel Co., 667 So. 2d 167 (Fla. 1995).

21. The Petitioner and the Joined Party did not have any written agreement, at any time.  In order to determine if the Joined Party was an independent contractor or an employee during the time she worked as a supervisor, the actual working relationship must be examined.

22. The Petitioner operates a call center for the purpose of marketing vacations and promoting resorts.  The Joined Party’s work was an integral part of the Petitioner’s business operations because she was required to personally supervise the Petitioner’s operators at the Petitioner’s call center.  Her duties as supervisor were determined by the Petitioner.  Her hours and days of work, her rate of pay, and the method of payment were determined by the Petitioner.  She was required to work specific hours and she was warned concerning her attendance. All of these facts reveal that the Petitioner controlled the means and manner of performing the work.

23. The Petitioner provided everything necessary for the Joined Party to perform her assigned duties.  She was not at risk of operating at a loss. The relationship between the parties was a continuing relationship which could have been terminated by either party at will without incurring liability.  In Cantor v. Cochran, 184 So. 2d 173 (Fla. 1966), the court in quoting 1 Larson, Workmens' Compensation Law, Section 44.35 stated:  "The power to fire is the power to control.  The absolute right to terminate the relationship without liability is not consistent with the concept of independent contractor, under which the contractor should have the legal right to complete the project contracted for and to treat any attempt to prevent completion as a breach of contract.

24. For the foregoing reasons it is recommended that the Joined Party be found to have been an employee of the Petitioner during the time that she worked as a supervisor, from February 2005 until termination of the relationship on April 26, 2005.  In addition, it is recommended that other individuals performing services as supervisors be found to be employees of the Petitioner as of the Petitioner’s effective date of liability, October 1, 2004.

Recommendation:  It is recommended that the determination dated May 31, 2005, be modified to reflect that the dates of the Joined Party’s employment as a supervisor are from February 2005 through April 26, 2005.  It is further recommended that other individuals performing services as supervisors be found to be employees of the Petitioner as of the Petitioner’s effective date of liability, October 1, 2004.

Respectfully submitted on September 1, 2005.
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