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This matter comes before me for final Agency Order.

This case ultimately resulted from the Joined Party’s application for unemployment compensation benefits. To compute whether the Joined Party was qualified to receive benefits,  the Agency reviewed the Petitioner’s wage reports and learned no payments were reported as wages to the Joined Party and certain other workers who provided janitorial services for the Petitioner’s clients.  In the absence of any wage reports, the Joined Party was initially determined ineligible to receive benefits. At the Joined Party’s request, the Department of Revenue investigated the working relationship between the parties and determined the Joined Party and other janitors working under the same terms and conditions were the Petitioner’s employees and not independent contractors.  The Joined Party became eligible for benefits as a result of this determination. The Petitioner filed a timely protest to the Department’s determination.  After due notice to the parties, a hearing was conducted by a Special Deputy, a Recommended Order was issued, and the case record was forwarded to me for Final Order. After three requests for extension of time were approved, the Petitioner’s exceptions to the Recommended Order of the Special Deputy were received on July 22, 2005. Counter exceptions were not received from the Respondent or Joined Party. 

The issue is whether services performed for the Petitioner by the Joined Party and other individuals working as janitors constitute insured employment pursuant to Sections 443.036(21), (27), and 443.1216, Florida Statutes. The record reflects that the Petitioner considers some janitors to be employees and others to be independent contractors. The class at issue is comprised of the Joined Party and other individuals working as janitors who are considered by the Petitioner to be independent contractors.

The Special Deputy’s Findings of Fact recite as follows:

1. The Petitioner began conducting business in November 2002.  The Petitioner’s business provides commercial janitorial services.

2. To provide these services, the Petitioner engages the services of janitors.  Since November 2002 and through February 10, 2005, the Petitioner has engaged the services of about 35 individuals as janitors.  Of this number, the Petitioner considers about 25 of the individuals to be employees and the remaining to be independent contractors.

3. All janitors work part-time hours and none receive benefits.

4. The Petitioner decides which individuals it will consider employees and which it will consider independent contractors.  If the Petitioner believes it can control when an individual will do the work, the individual is considered an employee.  If the Petitioner believes it cannot control when an individual will do the work, the individual is considered an independent contractor.

5. Those individuals that the Petitioner considers employees are paid by the hour and are paid once each week.  Their worksites are inspected once each week.  Those individuals that the Petitioner considers independent contractors are paid by the piece, that is for each site cleaned, and are paid once each month.  Their worksites are inspected once each month.

6. All of the Petitioner’s clients provide most of the equipment and supplies necessary to do the work.  The clients provide the equipment and supplies to the Petitioner and the Petitioner distributes the equipment and supplies to the janitors. The Petitioner does maintain a supply of buckets, mops, brooms, trash bags, dusters, pans, rags, vacuums, buffers and waxers, and chemicals for the janitors’ use. 

7. Those janitors who are considered independent contractors do not sign a written contract.  

8. The Petitioner deducts payroll taxes from the wages earned by those janitors it considers employees but not from the earned income of those it considers independent contractors.  The Petitioner issues federal forms W-2 earnings statements to janitors it considers employees. The Petitioner issues federal forms 1099-MISC earnings statements to janitors that it considers independent contractors.

9. Referred by a friend, the Joined Party contacted the Petitioner for work. The Petitioner hired the Joined Party to clean 12 bank locations located in the stores of one grocery store chain, as well as the main branch of the bank. The bank locations were in the Palm Beach, Florida area. The Joined Party performed services for the Petitioner from April 30, 2003, through October 30, 2004. When the Petitioner lost its contract with this bank, it discharged the Joined Party because it had no other work for him.

10. The Joined Party did not have, nor did the Petitioner require the Joined Party to obtain and possess, an occupational license. 

11. When the Joined Party began working, the area manager took him to each bank location and showed him how to clean.  Once each month the manager visited each bank to inspect the Joined Party’s work.

12. The Joined Party and his wife worked for the Petitioner as janitors.  The Joined Party’s wife had her own jobsites with the Petitioner. Occasionally the Joined Party and his wife would help each other with the work. They did not receive additional compensation from the Petitioner for helping each other.

13. About three weeks after he was hired, the Joined Party was required to sign an authorization for a background check and a form W-9 for income tax purposes.

14. The Joined Party was not told at any time during this relationship that he was considered by the Petitioner to be an independent contractor. The Joined Party received his first paycheck within five days after he began working for the Petitioner. At the time that he received the check, the Joined Party realized that no payroll taxes had been deducted. He asked the area manager why taxes had not been deducted, and the manager told him that was the way they did it.

15. When hired, the Joined Party was paid $125 per bank location per week.  He worked three days per week, and he was paid one time each month. If he had to redo the work, the Joined Party was not paid again for that work. The area manager contacted the Joined Party to clean other bank locations when other janitors were absent. The Joined Party was paid $10 or $20 per bank cleaned depending on the size of the bank.  The Petitioner determined these rates of pay.

16. The Joined Party reported directly to the area manager, and later, to the part-time supervisor. The area manager left the employment with the Petitioner in June 2003. After the area manager left, a part-time supervisor monitored the workers considered to be independent contractors in the Palm Beach area.

17. The area manager instructed the Joined Party to work every Monday, Wednesday, and Friday.  These were the days of the week that the Petitioner’s client designated as the days of the week that the work was to be done.  After one year, the manager instructed the Joined Party to clean each bank location every day from Monday through Friday, and the Petitioner raised the Joined Party’s rate of pay. The area manager instructed the Joined Party to perform his services between 10 a.m. and 6 p.m., the bank’s operating hours.  These were the hours of the day that the Petitioner’s client designated as the hours in which the work was to be done.  The Joined Party decided the order in which he cleaned the different bank locations.

18. The Petitioner considered the Joined Party an independent contractor, mainly because the Petitioner’s client required the janitors to clean during business hours.  Most clients demand that the work be performed after the clients’ regular business hours, and that is usually at 6 p.m. or later. The Petitioner considers those janitors who work from 6 p.m. to 10 p.m. or midnight to be employees.

19. The Joined Party was given three shirts bearing the Petitioner’s logo on them when he began performing services. He was not told that he was required to wear those shirts, and he did not always do so.

20. The Joined Party used vacuum cleaners, brooms, mops, three sizes of plastic bags, rags, and cleaning chemicals to perform his duties. The Petitioner provided these items to the Joined Party and the Joined Party was not required to provide any tools, supplies, or equipment. Occasionally, the Joined Party bought supplies and equipment, such as a vacuum cleaner, for which the Petitioner reimbursed the Joined Party for the costs.  

21. The Joined Party saw the area manager once or twice each month. That manager lived near the Petitioner’s Kissimmee, Florida location. That manager brought supplies once each month to the Joined Party’s house and the bank’s main branch location. At first, the part-time supervisor brought supplies directly to the Joined Party.  Later, the Joined Party picked-up the supplies at the supervisor’s work location.

22. Sometimes the Petitioner’s client reported complaints about the work directly to the Joined Party.  When it did, the Joined Party reported the complaints to the area manager or supervisor.  Sometimes the Joined Party was told directly by the manager or supervisor about the complaints.

23. The Joined Party had a professional tax person prepare his personal federal income tax for 2002 and 2003. The Joined Party submitted his personal federal income tax for both years reporting his earnings on this job on a federal form schedule “C”, Profit and Loss Statement.  For 2002, the Joined Party reported the mileage for his personal vehicle as his only expense.  For 2003, the Joined Party reported the mileage, insurance, and interest paid on the loan for his vehicle, as well as the cost of clothes purchased for the work, the cleaning of those clothes, and the expenses for a cellular telephone that the Joined Party provided and used to contact the supervisor and the banks. In addition, the Joined Party filed federal self-employment tax. 

With respect to exceptions, Section 120.57(1)(k), Florida Statutes, provides, in pertinent part:

The agency shall allow each party 15 days in which to submit written exceptions to the Recommended Order. An agency need not rule on an exception that does not clearly identify the disputed portion of the Recommended Order by page number or paragraph, that does not identify the legal basis for the exception, or that does not include appropriate and specific citations to the record.

The Petitioner’s exceptions were received within the extended periods of time which were granted at its request.  Each exception is discussed below.

Petitioner’s Exception 1 is that its due process rights were impaired by the poor quality of the audio recording.  A review of the audio reflects that with the exception of a few inaudible words, the recording was adequate.  

Petitioner’s Exception to Finding 7 contends the only evidence presented regarding written contracts was that the Joined Party did not have one and that no evidence was presented that other janitors who are considered independent contractors do not sign a written contract. Although not specifically stated, this may be an objection to considering the Joined Party’s circumstances as representative of the entire class of workers. The exception is respectfully rejected in the absence of competent evidence to establish differences, particularly in view of the Special Deputy’s repeated reminder during the hearing that the Petitioner must point out any instance where the working relationship between the Petitioner and Joined Party differed from that between the Petitioner and other janitors it considered to be independent contractors.

Petitioner’s exception to Finding 11 is that although the Joined Party testified that the Petitioner’s area manager showed him how to clean, the Joined Party admitted it was very easy and anyone can do it.  A review of the record reflects that Finding 11 is supported by the record as written by the Special Deputy.  The exception is respectfully rejected.

Petitioner’s exception to Finding 14 is that although the term “independent contractor” may not have been used in discussions between the Joined Party and Petitioner, the Joined party understood and agreed that he would be treated as an independent contractor. A review of the record reflects that Finding 14 is supported by the record as written by the Special Deputy.  The exception is respectfully rejected.

Petitioner’s exception to Finding 18 is to the statement that the Petitioner considered the Joined Party an independent contractor mainly because the Petitioner’s client required the janitors to clean during business hours. A review of the record reflects that the Petitioner’s witness testified janitors working for clients who required cleaning service during the client’s business hours were considered independent contractors because it would be too hard to “determine or regulate the employees coming in and going out and to physically go in and inspect their work.”  Finding 18 is misleading as written and is amended to say, 

The Petitioner considered the Joined Party and other janitors who worked for clients requiring service during the client’s business hours to be independent contractors because the Petitioner felt it would be too hard to determine or regulate employees coming in and going out and to physically go in and inspect their work. Most clients demand that the work be performed after the clients’ regular business hours, usually at 6 p.m. or later. The Petitioner considers those janitors who work from 6 p.m. to 10 p.m. or midnight to be employees.

Petitioner’s exception to Finding 19 is to the absence of a statement that the three shirts provided to the Joined Party were not replaced by the Petitioner when they wore out.  The Special Deputy’s finding is supported by the record as written and is accepted.  The exception is respectfully rejected.

Petitioner’s exception to Finding 20 proposes a presumption that it was the Joined Party’s duty to obtain the supplies himself.  The Petitioner also points out that although it reimbursed the Joined Party for vacuum cleaners he purchased, he made the decision to purchase the vacuum cleaners and the type of vacuum cleaner to purchase. Finding 20 is supported by the record as written and is accepted.  The exception is respectfully rejected. 

Petitioner’s exception to Finding 21 states that the Petitioner provided supplies to the Joined Party but other workers considered to be independent contractors were required to provide their own supplies.  Although a witness for the Petitioner testified the workers considered to be independent contractors were not supposed to get supplies from the Petitioner, he went on to say he saw the Petitioner’s equipment at the locations where those workers provided cleaning services.  Finding 21 is supported by the record as written and is accepted.  The exception is respectfully rejected.

Petitioner’s exception to Finding 22 is that although the Joined Party reported complaints to the area manager or supervisor, he was not required to do so. Finding 22 is supported by the record as written and is accepted.  The exception is respectfully rejected.

A review of the record reveals that the Findings of Fact contained in the Recommended Order, as modified above, are based on competent, substantial evidence, with the exception of Finding 9, where the year the Joined Party began performing services is corrected from 2003 to 2002. As modified, the Findings of Fact in the Recommended Order are adopted in this Final Order.

The  Petitioner also takes exception to the Conclusions of Law contained in the Recommended Order.  Those exceptions are addressed in the following paragraphs. 

Conclusion of Law Paragraph 28. The Petitioner disagrees with the Special Deputy’s conclusion that the evidence showed no appreciable difference in the working relationship between the Joined Party and the Petitioner and the working relationship between the Petitioner and other workers considered to be independent contractors.  Specifically, the Petitioner takes the position that the other workers provided their own cleaning supplies.  No finding of fact supports the Petitioner’s conclusion regarding supplies.  The exception is respectfully rejected.

Conclusion of Law Paragraph 29. The Petitioner disagrees that the Petitioner’s practice of providing training is indicative of employment, pointing out that the job was easy and anyone could do it. The Special Deputy reasonably and logically concluded that training inexperienced individuals rather than contracting with entities possessing expertise in the occupation is an indicator of employment, rather than independence. Conclusion Paragraph 29 is accepted as written.  The exception is respectfully rejected.

Conclusion of Law Paragraph 31.  The Petitioner contends the record contains no support for the conclusion that the Joined party worked under the direction of the area manager and, later, a supervisor.  A review of the record reflects that the Joined Party considered the area manager and other individuals as his “supervisors,” consulted with a supervisor when he had a question about what to do, and that a supervisor worked with him about once a month.  The Petitioner’s corporate president testified that supervisors work about once a week with acknowledged employees and once a month with individuals considered to be independent contractors.  Conclusion Paragraph 31 is reasonable and logical and is accepted as written.  The exception is respectfully rejected.

Conclusion of Law Paragraph 33. The Petitioner takes exception to the Special Deputy’s conclusion that provision of cleaning supplies was an indicator of employment, on the basis that the client specified and purchased the required supplies to save money by making bulk purchases. While the economy of bulk purchasing may have impacted the contract between the Petitioner and its client, there was no such contract or price negotiation between the Petitioner’s client and the Joined Party.  Additionally, the Petitioner, not its client, reimbursed the Joined Party for vacuum cleaners purchased to perform the janitorial duties. The Special Deputy’s conclusion that provision of materials to perform the work indicates an employment relationship is reasonable and logical and is accepted as written.  The exception is respectfully rejected.  

Conclusion of Law Paragraph 34. The Petitioner takes exception to the “suggestion” that Joined Party’s termination involved failure to meet the terms of the contract and affirms that the Joined Party’s contract was terminated solely because its client, Bank of America, terminated its contract with the Petitioner. The exception is respectfully rejected. The Special Deputy’s conclusion does not suggest blame on the part of either the Joined Party or the Petitioner, only points out that no contractual liability or penalty existed for termination of the relationship. Whether contractual liability existed with respect to the contract between the Petitioner and Bank of America is unknown. 

Conclusion of Law Paragraph 36.  The Petitioner’s exception references its exception to Finding of Fact #14, which was rejected.  The Special Deputy’s conclusion that absence of an informed agreement between the parties is indicative of employment, rather than an independent relationship, is reasonable and logical and is accepted.  The exception is respectfully rejected.

Conclusion of Law Paragraph 39.  The Petitioner takes the position that the record contains no support for the Special Deputy’s conclusion that the Petitioner’s accepted the client’s terms and passed those terms on to the Joined Party. A review of the record establishes that the Petitioner’s client required service during its business hours and the requirement was passed on to the Joined Party. The exception is respectfully rejected.  

Conclusion of Law Paragraph 40. The Petitioner takes exception to the Special Deputy’s conclusion that the Joined Party filed income taxes using a profit-loss statement and paid self-employment tax because of his reliance on a professional tax preparer, rather than because he believed he was in business for himself. The Special Deputy’s conclusion is reasonable and logical in the context of the Joined Party’s view of the relationship and the accepted findings of fact. The exception is respectfully rejected.  

Conclusion of Law Paragraph 42. The Petitioner contends the quote from Larson, “the power to fire is the power to control,” cited by the Special Deputy, is misleading in the context of this case lacking any indication that the oral contract had a certain duration or was anything other than an at-will contract. Considering the power to discharge and continuing work relationships as indicators of employment is not unique to Larson. Among other publications, Item 6 (Continuing Relationship) and Item 19 (Right to Discharge) in U.S. Internal Revenue Service Ruling 87-41 state:

 6. Continuing Relationship. A continuing relationship between the worker and the person or persons for whom the services are performed indicates that an employer-employee relationship exists. A continuing relationship may exist where work is performed at frequently recurring although irregular intervals.

19. Right to Discharge. The right to discharge a worker is a factor indicating that the worker is an employee and the person possessing the right is an employer. An employer exercises control through the threat of dismissal, which causes the worker to obey the employer's instructions. An independent contractor, on the other hand, cannot be fired so long as the independent contractor produces a result that meets the contract specifications.

The Petitioner’s position that the right to discharge lacks significance in an at-will relationship is respectfully rejected.

In support of its position that the Joined Party and other individuals performing services as janitors were independent contractors, the Petitioner cites 4139 Management, Inc. v. Department of Labor and Employment, 763 So.2d 514 (Fla. 5th DCA 2000). The cited case involved a condominium association which, among other functions, provided management services for rental units. This included the task of seeing that units were cleaned when tenants departed.  In the case at hand, providing commercial janitorial services is the Petitioner’s entire business. Revenue Ruling 87-41, cited above, provides:

3. Integration. Integration of the worker's services into the business operations generally shows that the worker is subject to direction and control. When the success or continuation of a business depends to an appreciable degree upon the performance of certain services, the workers who perform those services must necessarily be subject to a certain amount of control by the owner of the business.

In the case at hand, the Petitioner’s business is entirely dependent on the performance of the workers who provide janitorial services, unlike 4139 Management, where management of rental units was but one of the Association’s functions and cleaning vacant units was but one task of that function. Other distinguishing factors include that the Association in 4139 Management did not control which maids cleaned which units, nor consider any of the maids to be employees. In the case at hand, the Petitioner assigns units to specific janitors, contacts janitors to substitute for others as needed, and considers workers performing the same service at different times of the day to be its employees.  

The Petitioner also cites Department of Health and Rehabilitative Services v. Department of Labor and Employment Security, 472 So.2d 1284 (Fla. 1st DCA 1985), involving housekeepers who received no training and were not issued uniforms or equipment. These factors distinguish the cited case from the case at hand, where the Petitioner provided janitorial training, shirts identifying the company, and equipment and supplies to do the work.  

Farmers & Merchant’s Bank v. Vocelle, 107 So.2d 92 (Fla. 1st DCA 1958), is the final case cited by the Petitioner. The worker in that case performed janitorial services for a bank, a church, and a telephone company.  She was in business for herself and her services were available to the general public. In the case at hand, the Joined Party did not have his own business or advertise his services to the public. He worked only for the Petitioner at locations specified by the Petitioner. 

In Adams v. Department of Labor & Employment Security, 458 So.2d 1161 (Fla. 1st DCA 1984), a carpet cleaning service considered workers as independent contractors who cleaned residential and commercial carpets. The workers received training, signed independent contractor agreements, provided their own transportation to job sites and rented or purchased equipment from the Petitioner. The workers received no personal on-the-job supervision. The working relationship in Adams contained even more elements of independence than the case at hand, yet the Court affirmed the determination that the workers were employees,. The Court noted:

The facts of this case present a close question as to the status of Adams' workers, but we find them sufficient to support the Department's determination. We agree that the basic test for determining a worker's status is the employer's right of control over the manner in which the work is performed.

The Court continued:

We do not find that the Department was without authority to make its determination applicable, not only to the worker whose unemployment benefit application initiated the investigation, but to all of Adams' similarly situated workers. No evidence was adduced showing any difference between the employment conditions of the applicant and the other workers. More importantly, § 443.171(1), Florida Statutes*, provides that 

It shall be the duty of the division to administer this chapter; and it shall have power and authority to employ such persons, make such expenditures, require such reports, make such investigations, and take such other action as it deems necessary or suitable to that end. (emphasis supplied)

*The section has been slightly revised and now provides:

POWERS AND DUTIES.--The Agency for Workforce Innovation shall administer this chapter. The agency may employ those persons, make expenditures, require reports, conduct investigations, and take other action necessary or suitable to administer this chapter. The Agency for Workforce Innovation shall annually submit information to Workforce Florida, Inc., covering the administration and operation of this chapter during the preceding calendar year for inclusion in the strategic plan under s. 445.006 and may make recommendations for amendment to this chapter. 

Finally, in analyzing employer-employee relationships the court in Magarian v. Southern Fruit Distributors, 1 So.2d 858 (Fla. 1941), held:

It appears generally conceded that no hard and fast rule may be stated to control the determination of the question as to whether one occupies the status of an employee or that of an independent contractor and that each case must stand on its own facts and, therefore, no useful purpose may be served in citing particular cases involving different factual conditions.

With respect to Recommended Orders, Section 120.57(1)(l), Florida Statutes, provides:

The agency may adopt the Recommended Order as the final order of the agency.  The agency in its final order may reject or modify the conclusions of law over which it has substantive jurisdiction and interpretation of administrative rules over which it has substantive jurisdiction. When rejecting or modifying such conclusions of law or interpretation of administrative rule, the agency must state with particularity its reasons for rejecting or modifying such conclusion of law or interpretation of administrative rule and must make a finding that its substituted conclusion of law or interpretation of administrative rule is as or more reasonable than that which was rejected or modified. Rejection or modification of conclusions of law may not form the basis for rejection or modification of findings of fact. The agency may not reject or modify the findings of fact unless the agency first determines from a review of the entire record, and states with particularity in the order, that the findings of fact were not based upon competent substantial evidence or that the proceedings on which the findings were based did not comply with essential requirements of law.

Based on his Findings of Fact, the Special Deputy who conducted the hearing concluded that the factors pointing toward an employment relationship outweighed factors associated with an independent relationship and recommended that the determination be affirmed. A complete review of the record establishes that the proceedings on which the adopted findings were based complied with the essential requirements of the law. The Special Deputy’s recommended Conclusions of Law reflect a reasonable application of the law to the facts and are adopted in this Final Order.  

Therefore, it is ORDERED that the determination dated November 29, 2004, is AFFIRMED.

DONE and ORDERED at Tallahassee, Florida, this _____ day of August, 2005.
[image: image1.png]



____________________________

Tom Clendenning

Deputy Director
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Office of the Deputy Director

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest to a determination of the Respondent dated November 29, 2004, holding the Joined Party and other individuals performing services for the Petitioner as employees of the Petitioner and not independent contractors.  This issue commenced when the Joined Party filed a claim for benefits.

After due notice to the parties, a hearing was held on February 10, 2005, in Orlando, Florida.  The Petitioner was represented by its attorney.  The Petitioner’s president and general manager testified.  The Respondent was represented by the senior tax specialist.  The revenue specialist III testified for the Respondent.  The Joined Party represented himself and testified.

The record of the case, including the digital recording of the hearing and any exhibits submitted in evidence, is herewith transmitted. 

Issue: Whether services performed for the Petitioner by the Joined Party and other individuals constitute insured employment pursuant to Sections 443.036(21), (27), and 443.1216, Florida Statutes.

Findings of Fact:  

24. The Petitioner began conducting business in November 2002.  The Petitioner’s business provides commercial janitorial services.

25. To provide these services, the Petitioner engages the services of janitors.  Since November 2002 and through February 10, 2005, the Petitioner has engaged the services of about 35 individuals as janitors.  Of this number, the Petitioner considers about 25 of the individuals to be employees and the remaining to be independent contractors.

26. All janitors work part-time hours and none receive benefits.

27. The Petitioner decides which individuals it will consider employees and which it will consider independent contractors.  If the Petitioner believes it can control when an individual will do the work, the individual is considered an employee.  If the Petitioner believes it cannot control when an individual will do the work, the individual is considered an independent contractor.

28. Those individuals that the Petitioner considers employees are paid by the hour and are paid once each week.  Their worksites are inspected once each week.  Those individuals that the Petitioner considers independent contractors are paid by the piece, that is for each site cleaned, and are paid once each month.  Their worksites are inspected once each month.

29. All of the Petitioner’s clients provide most of the equipment and supplies necessary to do the work.  The clients provide the equipment and supplies to the Petitioner and the Petitioner distributes the equipment and supplies to the janitors. The Petitioner does maintain a supply of buckets, mops, brooms, trash bags, dusters, pans, rags, vacuums, buffers and waxers, and chemicals for the janitors’ use. 

30. Those janitors who are considered independent contractors do not sign a written contract.  

31. The Petitioner deducts payroll taxes from the wages earned by those janitors it considers employees but not from the earned income of those it considers independent contractors.  The Petitioner issues federal forms W-2 earnings statements to janitors it considers employees. The Petitioner issues federal forms 1099-MISC earnings statements to janitors that it considers independent contractors.

32. Referred by a friend, the Joined Party contacted the Petitioner for work. The Petitioner hired the Joined Party to clean 12 bank locations located in the stores of one grocery store chain, as well as the main branch of the bank. The bank locations were in the Palm Beach, Florida area. The Joined Party performed services for the Petitioner from April 30, 2003, through October 30, 2004. When the Petitioner lost its contract with this bank, it discharged the Joined Party because it had no other work for him.

33. The Joined Party did not have, nor did the Petitioner require the Joined Party to obtain and possess, an occupational license. 

34. When the Joined Party began working, the area manager took him to each bank location and showed him how to clean.  Once each month the manager visited each bank to inspect the Joined Party’s work.

35. The Joined Party and his wife worked for the Petitioner as janitors.  The Joined Party’s wife had her own jobsites with the Petitioner. Occasionally the Joined Party and his wife would help each other with the work. They did not receive additional compensation from the Petitioner for helping each other.

36. About three weeks after he was hired, the Joined Party was required to sign an authorization for a background check and a form W-9 for income tax purposes.

37. The Joined Party was not told at any time during this relationship that he was considered by the Petitioner to be an independent contractor. The Joined Party received his first paycheck within five days after he began working for the Petitioner. At the time that he received the check, the Joined Party realized that no payroll taxes had been deducted. He asked the area manager why taxes had not been deducted, and the manager told him that was the way they did it.

38. When hired, the Joined Party was paid $125 per bank location per week.  He worked three days per week, and he was paid one time each month. If he had to redo the work, the Joined Party was not paid again for that work. The area manager contacted the Joined Party to clean other bank locations when other janitors were absent. The Joined Party was paid $10 or $20 per bank cleaned depending on the size of the bank.  The Petitioner determined these rates of pay.

39. The Joined Party reported directly to the area manager, and later, to the part-time supervisor. The area manager left the employment with the Petitioner in June 2003. After the area manager left, a part-time supervisor monitored the workers considered to be independent contractors in the Palm Beach area.

40. The area manager instructed the Joined Party to work every Monday, Wednesday, and Friday.  These were the days of the week that the Petitioner’s client designated as the days of the week that the work was to be done.  After one year, the manager instructed the Joined Party to clean each bank location every day from Monday through Friday, and the Petitioner raised the Joined Party’s rate of pay. The area manager instructed the Joined Party to perform his services between 10 a.m. and 6 p.m., the bank’s operating hours.  These were the hours of the day that the Petitioner’s client designated as the hours in which the work was to be done.  The Joined Party decided the order in which he cleaned the different bank locations.

41. The Petitioner considered the Joined Party an independent contractor, mainly because the Petitioner’s client required the janitors to clean during business hours.  Most clients demand that the work be performed after the clients’ regular business hours, and that is usually at 6 p.m. or later. The Petitioner considers those janitors who work from 6 p.m. to 10 p.m. or midnight to be employees.

42. The Joined Party was given three shirts bearing the Petitioner’s logo on them when he began performing services. He was not told that he was required to wear those shirts, and he did not always do so.

43. The Joined Party used vacuum cleaners, brooms, mops, three sizes of plastic bags, rags, and cleaning chemicals to perform his duties. The Petitioner provided these items to the Joined Party and the Joined Party was not required to provide any tools, supplies, or equipment. Occasionally, the Joined Party bought supplies and equipment, such as a vacuum cleaner, for which the Petitioner reimbursed the Joined Party for the costs.  

44. The Joined Party saw the area manager once or twice each month. That manager lived near the Petitioner’s Kissimmee, Florida location. That manager brought supplies once each month to the Joined Party’s house and the bank’s main branch location. At first, the part-time supervisor brought supplies directly to the Joined Party.  Later, the Joined Party picked-up the supplies at the supervisor’s work location.

45. Sometimes the Petitioner’s client reported complaints about the work directly to the Joined Party.  When it did, the Joined Party reported the complaints to the area manager or supervisor.  Sometimes the Joined Party was told directly by the manager or supervisor about the complaints.

46. The Joined Party had a professional tax person prepare his personal federal income tax for 2002 and 2003. The Joined Party submitted his personal federal income tax for both years reporting his earnings on this job on a federal form schedule “C”, Profit and Loss Statement.  For 2002, the Joined Party reported the mileage for his personal vehicle as his only expense.  For 2003, the Joined Party reported the mileage, insurance, and interest paid on the loan for his vehicle, as well as the cost of clothes purchased for the work, the cleaning of those clothes, and the expenses for a cellular telephone that the Joined Party provided and used to contact the supervisor and the banks. In addition, the Joined Party filed federal self-employment tax. 

Conclusions of Law:  

24. Section 443.036 (21) provides that “Employment” means a service subject to this chapter under s. 443.1216, which is performed by an employee for the person employing him or her.

25. Section 443.1216, Florida Statutes provides in pertinent part:

Employment as defined in s. 443.036, is subject to this chapter under the following conditions:

(1) (a)  The employment subject to this chapter includes a service performed, including a service performed in interstate commerce, by:

1.  An officer of a corporation.

2.  An individual who, under the usual common-law rules applicable in determining the employer-employee relationship, is an employee.

26. The Supreme Court of the United States has held that the term "usual common law rules" is to be used in a generic sense to mean the "standards developed by the courts through the years of adjudication."  States v. W.M. Webb, Inc., 397 U.S. 179 (1970).  In Cantor v. Cochran, 184 So. 2d 173 (Fla. 1966), the Supreme Court of Florida adopted the tests in 1 Restatement of Law, Agency 2d Section 220 (1958) used to determine whether an employer-employee relationship exists.  Section 220 provides:

(1)
A servant is a person employed to perform services for another and who, in the performance of the services, is subject to the other's control or right of control.

(2)
The following matters of fact, among others, are to be considered:

(a)
the extent of control, which the business may exercise over the details of the work;

(b)
is the worker in a distinct occupation or business;

(c)
is this type of work usually done under the direction of the employer or by a specialist without supervision;

(d)
the skill required;

(e)
who supplies the place of work, tools, and materials;

(f)
the length of time employed;

(g)
the method of payment;

(h)
is the work a part of the regular business of the employer;

(i)
do the parties believe it is an independent relationship;

(j)
is the principal in business.

27. The Petitioner utilizes the services of individuals as janitors. The Petitioner considers the majority of these workers to be its employees. However, some individuals, including the Joined Party, are considered independent contractors. To determine whether the Joined Party and other workers who performed janitorial services for the Petitioner under the same terms and conditions were the Petitioner’s employees or independent contractors, the facts of this case must be analyzed using the above considerations.

28. The Petitioner’s president testified that not all janitors considered to be independent contractors worked under the same terms and conditions as the Joined Party.  However, the evidence presented by the parties does not show an appreciable difference with regards to the working relationship between the Joined Party and other individuals who the Petitioner considered to be independent contractors.

29. The Petitioner exercised control over the details of the work when the Petitioner’s area manager trained and directed the Joined Party as to what services to perform and how to do them, as well as when he supplied the Joined Party with the tools, materials, and supplies to do the work.  The control exercised by the Petitioner is an indicator of employment, not independence.

30. The Joined Party performed the businesses of the Petitioner. The Joined Party was not in a distinct occupation from the Petitioner, and he did not possess an occupational license. The fact that the Joined Party was not in a distinct occupation or in business for himself is an indicator of employment, not independence.

31. The Joined Party performed cleaning labor services. These jobs are typically performed under the direction of a supervisor. The Joined Party worked under the direction of the area manager, and later, under the direction of a supervisor. The degree of supervision exercised by the Petitioner through its managers and supervisors is an indicator of employment, not independence.

32. The Joined Party performed cleaning work.  These jobs require a minimal amount of skill.  Typically, unskilled labor is performed in employment relationships, rather than independent relationships.

33. The Petitioner provided the place of work and most of the tools and materials. Although the Petitioner obtains most of these tools and materials from the client, the provision of these items was a part of the contract between the client and the Petitioner, not the Joined Party. The provision of these items is an indicator of employment, as independent contractors generally provide their own tools and materials and have their own operation bases.

34. The Joined Party worked for an indefinite period, until he was discharged without liability. This is an indicator of employment, as independent contractor relationships generally require a specific result and include penalty provisions for failure to meet the terms of the contract. 

35. The Petitioner paid the Joined Party once per month by the piece, and the Petitioner did not deduct payroll taxes from the Joined Party’s wages. The Joined Party received no fringe benefits, was responsible for the payment of his own taxes, and received a Form 1099-MISC.  The Joined Party filed a profit and loss statement to the Internal Revenue Service when filing his personal income tax, as well as self-employment tax.  These factors are indicators of an independent relationship. 

36. The Joined Party was not informed that he was an independent contractor or self employed.  This fact indicates an absence of an informed agreement between the parties, which is an important part of any independent relationship.

37. The relationship of employer and employee requires control and direction by the employer over the actual conduct of the employee. This exercise of control over the person as well as the performance of the work to the extent of prescribing the manner in which the work shall be executed and to the method and details by which the desired result is to be accomplished is the feature that distinguishes an independent contractor from a servant. Collins v. Federated Mutual Implement and Hardware Insurance Company, 247 So. 2d 461, 463 (Fla. 4th DCA 1971); See also La Grande v. B. & L. Services, Inc., 432 So. 2d 1364 (Fla. 1st DCA 1983).

38. In addition, the degree of control exercised by a business over a worker is the principal consideration in determining employment status.  If the business is only concerned with the results and exerts no control over the manner of doing the work, then the worker is an independent contractor. States Telephone Company v. Department of Labor and Employment Security, 410 So. 2d 1002 (Fla. 3rd DCA 1982); Personnel Agency of Ft. Lauderdale, Inc. v. Department of Labor and Employment Security, 407 So. 2d 249 (Fla. 4th DCA 1981).

39. Generally, the Petitioner distinguishes janitors that it considers independent contractors from those it considers employees by the hours that they work and not by whether these individuals are operating a business. The bank at which the Joined Party performed services wanted janitors to work during business hours.  The Petitioner’s president reasoned that because the client established those times, the Petitioner was not controlling the hours that the Joined Party worked. However, the working hours were not the Joined Party’s choice or a result of his personal agreement with the Petitioner’s client; rather, it was the result of the Petitioner accepting its client’s terms and then passing these terms on to the Joined Party. There is little, if any, distinction between the Joined Party working during the day because of the client’s demands and those janitors that the Petitioner considered to be its employees working during the evenings because of those clients’ demands. 

40. Although the Joined Party reported his earned income with the Petitioner on a profit and loss schedule for individual federal income tax purposes and filed self-employment tax, this was the result of a professional tax person preparing the Joined Party’s tax forms and not because the Joined Party was in business for himself. During the period of time that the Joined Party performed services for the Petitioner, he was never told that the Petitioner considered him self-employed. The expenses that the Joined Party reported as overheads are basically the same as most laborers in the work force who use their own vehicles and cellular telephones. 

41. The Joined Party worked continuously for the Petitioner. He was trained, had his work inspected on a regular basis, and was subject to the control of a manager or supervisor. The Petitioner established the Joined Party’s rate of pay and when the Joined Party would be paid. It was the Petitioner that ultimately provided the Joined Party a work site and the tools and materials with which to do the work.

42. 1 Larson, Workmens’ Compensation Law, Section 44.35 states:  "The power to fire is the power to control.  The absolute right to terminate the relationship without liability is not consistent with the concept of independent contractor, under which the contractor should have the legal right to complete the project contracted for and to treat any attempt to prevent completion as a breach of contract."  Cantor v. Cochran, 184 So. 2d 173 (Fla. 1966).

43. The Petitioner discharged the Joined Party without liability.

44. There were conflicts in testimony that came before this Special Deputy for resolution. All relevant conflicts are resolved in favor of the Joined Party based on the internal consistency of that party’s testimony and the candor of the parties at the hearing.

45. Therefore, based upon the manifest weight of the evidence in this case, it is concluded that the Joined Party and other individuals performing services for the Petitioner as janitors are employees of the Petitioner and not independent contactors.

Recommendation:  It is recommended that the determination dated November 29, 2004, be AFFIRMED.

Respectfully submitted on May 20, 2005.
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