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	PETITIONER:
	

	Employer Account No. - 0609100
	

	MEARS DESTINATION SERVICES INC
	

	
	

	
	PROTEST OF LIABILITY

	
	DOCKET NO. 2005-32053L

	RESPONDENT:
	

	State of Florida
	

	Agency for Workforce Innovation
	

	c/o Department of Revenue
	


O R D E R

This matter comes before me for final Agency Order.

Having fully considered the Special Deputy’s Recommended Order and the record of the case and, in the absence of any exceptions to the Recommended Order, I hereby adopt the Findings of Fact and Conclusions of Law as set forth therein, a copy of which is attached hereto and incorporated herein.

In consideration thereof, it is hereby ORDERED that the determination dated May 2, 2005, is REVERSED.

DONE and ORDERED at Tallahassee, Florida, this _______ day of November, 2005.
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	Tom Clendenning

	Deputy Director

	Agency for Workforce Innovation
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	DOCKET NO. 2005-32053L

	RESPONDENT:
	

	State of Florida
	

	Agency for Workforce Innovation
	

	c/o Department of Revenue
	


RECOMMENDED ORDER OF SPECIAL DEPUTY

TO:  
Tom Clendenning, Deputy Director


Office of the Deputy Director

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest to a determination of the Respondent dated May 2, 2005.

After due notice to the parties, a hearing was held on June 28, 2005, by telephone.  The Petitioner was represented by its attorney.  The Petitioner’s Director of Operations, Senior Operations Manager, and Vice President of Human Resources testified as witnesses for the Petitioner.  The Respondent was represented by a Senior Tax Specialist from the Florida Department of Revenue.  A Revenue Specialist II testified as a witness for the Respondent.  The Joined Party appeared and testified. 

The record of the case, including the cassette tape recordings of the hearing and any exhibits submitted in evidence, is herewith transmitted.  Proposed Findings of Fact and Conclusions of Law were timely received from the Petitioner.  The Petitioner’s Proposals which are supported by competent evidence and relevant are incorporated herein.

Issue:   Whether services performed for the Petitioner by the Joined Party constitute insured employment pursuant to Sections 443.036(19), 443.036(21); 443.1216, Florida Statutes.

Findings of Fact:  

1. The Petitioner is a corporation, which provides transportation services in the Central Florida area.  The business operated by the Petitioner has been in continual operation in the City of Orlando since 1939.  The Petitioner operates taxicabs, shuttle vans, motor coaches, and luxury sedans.  The Petitioner has some 500 employees, including individuals who drive the shuttle vans and motor coaches.  In addition, the Petitioner has service agreements with approximately 200 individuals to operate the luxury sedans.  All of the luxury sedans are Lincoln Town Cars.

2. The Town Cars are driven only by individuals referred to as Town Car Chauffeurs.  The Joined Party responded to a newspaper advertisement with the intent of obtaining work as an independent contractor. She submitted an Application to Purchase Town Car Operation Services to the Petitioner on July 19, 2004, in an attempt to obtain work as an independent Town Car Driver.

3. In order to operate a luxury sedan for hire, the Joined Party was required to possess a valid Florida driver’s license and a driver’s permit required by an ordinance of the City of Orlando.  She did not have a Florida driver’s license or a driver’s permit from the City of Orlando.  After she obtained the required licenses her application was accepted by the Petitioner, and on July 27, 2004, she entered into a Town Car System Service Agreement with the Petitioner.  She operated under that agreement until October 22, 2004.

4. The Town Car System Service Agreement states that the Joined Party is an independent business person whose business is to drive Town Cars, and that the Joined Party desires to purchase and use the services offered by the Petitioner, to operate the Petitioner’s Town Car, and to enjoy the privileges afforded by the Petitioner’s concession agreements with the airport and hotels.  The Agreement further provides that the Joined Party is not required to perform any service or work for the Petitioner and that the Joined Party will only perform services for the Town Car customers, whether or not those customers are customers of the Petitioner.

5. The manner in which the Petitioner operates its business is regulated by Chapter 55 of the Orlando City Code, which provides for regulation of taxicabs, limousines, luxury sedans, shuttles, and other vehicles-for-hire.  In addition, the Petitioner has concession agreements with various hotels and with the Greater Orlando Aviation Authority.  Those concession agreements also control how the Petitioner provides services on the property of the hotels and at the Orlando International Airport.

6. After signing the Town Car System Service Agreement, the Joined Party attended two days of orientation and training provided by the Petitioner.  The purpose of the training is to help the Town Car Chauffeurs make money.  During the training the Petitioner tells the drivers what permits are required, the various requirements of Chapter 55, and the requirements of the various concession agreements.  Most of the training is classroom training; however, the Petitioner also takes the drivers to various hotels and the airport so that the drivers are familiar with the best routes and the locations of the hotels and the airport. 

7. During the training the Joined Party was told that she needed to have a cell phone.  In addition, it was suggested that she purchase other items such as an umbrella.  It was also suggested that she have an ice chest containing bottled water for the comfort of the passengers.  The Joined Party purchased a name tag and business cards through the Petitioner.

8. No training was provided concerning how to drive or how to deal with customers.  Although the Joined Party was shown suggested routes in training, she was not required to follow any suggested route.  

9. The Petitioner owns white and black Town Cars.  Some hotels prefer white cars while other hotels prefer black cars.  Some have no preference.  This information was provided in the training.  The Joined Party was given the choice of which color car she wanted to drive and she chose white even though she was aware that, because of the concession agreements, she would not be allowed to pick up passengers at those hotels that only allow black cars.  In addition, the Joined Party was given the choice of being a daily driver or a weekly driver.  She also had the option of working with another driver of her choice as a team.

10. If a driver chooses to drive on a daily basis, the driver pays a daily lease fee to the Petitioner.  If the driver chooses to drive on a weekly basis, the driver pays a weekly lease fee to the Petitioner.  Drivers choosing to work as a team with another driver may lease a car on a daily or weekly basis and divide the driving time.  The drivers must pay a security deposit, not to exceed $100, to the Petitioner.

11. The Petitioner’s Town Cars are available to the drivers seven days per week, twenty-four hours per day.  The drivers determine when, or if, they wish to work.  The Joined Party chose to work on a daily basis.  Because there was the possibility that a car would not be available on the day and at the time that the Joined Party wished to drive, she would contact the Petitioner a day in advance and reserve a car for a specific day and time.  If a driver did not report to pick up a reserved car, or did not report at the reserved time, a $10 penalty was charged to the driver.  A penalty was also charged if the driver returned the car after the reserved time.

12. Chapter 55 of the Orlando City code requires that the vehicle owner have a trade name and that the vehicle owner’s trade name must be displayed on the front license plate of the vehicle.  All of the Petitioner’s Town Cars have the Petitioner’s trade name displayed on the front license plate.

13. Chapter 55 requires that luxury sedans for hire must be equipped with an operational two-way radio for communications with dispatch.  The Petitioner’s Town Cars are equipped with two-way radios.  However, the drivers are not required to accept any of the fares through dispatch.  A driver may choose to accept only fares that have not been dispatched by the Petitioner.  The dispatch and reservation service offered by the Petitioner is included in the lease fee.  The lease fee is the same for the driver regardless of whether the driver chooses to accept dispatched fares.

14. Chapter 55 requires that the vehicle owner must require its drivers to dress in a specific manner and must require its drivers to be clean and well groomed.  In the training the Joined Party was informed of the Petitioner’s uniform dress code.  The Joined Party was responsible for purchasing her own uniforms.  

15. Chapter 55 requires that the vehicle owner establish and post minimum rates.  The rates for luxury sedans must be determined on an hourly basis, rather than a mileage basis, and must be for a minimum of one hour.  In the training the Joined Party was provided with a rate schedule.  However, drivers can establish their own fees as long as they meet the minimum fares established under Chapter 55.

16. Chapter 55 requires the vehicle owner to require that every driver keep a trip report showing, at a minimum, the name of the vehicle owner, the name of the driver, the date and time of the trip origin, the origin and destination of the trip, the number of passengers, and the fare charged.  The Petitioner provided the drivers with the trip report forms that they were required to complete.

17. Chapter 55 requires that each vehicle be properly maintained and must be clean and not filled with loose items.  The vehicle owner is required to provide liability and property damage insurance.  The Joined Party was given a list of check-on and check-off procedures.  When the Joined Party picked up a Town Car she was required to perform a pre-trip safety inspection, check the vehicle for damage, verify that the odometer reading was the same as the mileage recorded on the trip sheet, and check the fuel gauge to ensure that the tank was full.  If the tank was not full, she was required to fill the tank and maintain a record of the purchase so that the purchase could be charged to the previous driver.

18. When the Joined Party returned the Town Car she was required to fill the gas tank, vacuum the car, empty the ash trays, remove all personal items, turn off the radio, record the ending odometer reading, park the car in a specific area, and settle all charges with the cashier.

19. The Joined Party was responsible for collecting all fares from passengers.  She purchased a credit card machine so that she could accept credit cards from passengers, which could be processed by the Petitioner.  The Petitioner charges the drivers 10% of each fare charged on a credit card processed by the Petitioner.

20. The Joined Party was free to go to any of the designated parking places at any of the hotels with whom the Petitioner had a concession agreement and wait for a fare. The hotels designated certain parking areas, or contracted curbs, for different companies.  The Joined Party was only allowed to park at a curb contracted to the Petitioner.  In addition, certain hotels had designated parking areas for white cars and designated parking areas for black cars.  Since the Joined Party always chose to drive a white car, she was limited to parking only in curbs designated for white cars.

21. On one occasion the Joined Party sat at a contracted curb for four hours without receiving a dispatch or a fare.  Since she was responsible for the cost of operating the Town Car, including paying for any gas used, and responsible for payment of the lease fee, she returned the car to the Petitioner early to limit her operating loss.

22. The Joined Party was not required to report her income to the Petitioner.  She was free to accept tips from passengers and was not required to notify the Petitioner if she received a tip or the amount of the tip.  Some of the hotels and attractions issued vouchers to guests.  The vouchers could be used for payment of fares for the Petitioner’s Town Cars.  If the Joined Party accepted a voucher she would receive payment from the Petitioner at the time she settled with the cashier.  She was paid at the end of each day worked.

23. The Petitioner did not withhold any taxes from any money paid to the Joined Party at the time of settlement.  The Joined Party was not entitled for any employee fringe benefits.

Conclusions of Law:  

24. Section 443.036(21), Florida Statutes, provides:

“Employment” means a service subject to this chapter under s. 443.1216, which is performed by an employee for the person employing him or her.

25. Section 443.1216, Florida Statutes, provides in pertinent part:


(1)(a)  The employment subject to this chapter includes a service performed, including a service performed in interstate commerce, by:



1.  An officer of a corporation.


2. An individual who, under the usual common law rules applicable in determining the employer-employee relationship, is an employee.

26. The Supreme Court of the United States held that the term "usual common law rules" is to be used in a generic sense to mean the "standards developed by the courts through the years of adjudication."  United States v. W.M. Webb, Inc., 397 U.S. 179 (1970).  In Cantor v. Cochran, 184 So. 2d 173 (Fla. 1966), the Supreme Court of Florida adopted the tests in 1 Restatement of Law, Agency 2d Section 220 (1958) used to determine whether an employer-employee relationship exists.  Section 220 provides:

(1)
A servant is a person employed to perform services for another and who, in the performance of the services, is subject to the other's control or right of control.

(2)
The following matters of fact, among others, are to be considered:

(a)
the extent of control which, by the agreement, the business may exercise over the details of the work;

(b)
whether the worker is in a distinct occupation or business;

(c)
whether the type of work is usually done under the direction of the employer or by a specialist without supervision;

(d)
the skill required;

(e)
who supplies the place of work, tools, and materials;

(f)
the length of time employed;

(g)
the method of payment;

(h)
whether the work is part of the regular business of the employer;

(i)
whether the parties believe the relationship is independent;

(j)
whether the principal is in business.

27. In order to determine whether a worker is an employee or an independent contractor under the common law, the relationship between the worker and the business must be examined and all evidence of control and independence must be considered.  All evidence of the degree of control and the degree of independence must be weighed.  All factors enumerated in 1 Restatement of Law, supra, must be considered.  The Florida Supreme Court has held that in determining the status of a working relationship, the agreement between the parties should be examined if there is one.  The agreement should be honored, unless other provisions of the agreement, or the actual practice of the parties, demonstrate that the agreement is not a valid indicator of the status of the working relationship.  Otherwise, a fact specific analysis must be made under the Restatement and the actual practice and relationship of the parties is determinative.  In such an analysis, special emphasis should be placed on the extent of “free agency” of the worker in the means and manner of performing the work.  This element of control is the primary indicator of the status of the working relationship.  Keith v. News & Sun Sentinel Co., 667 So. 2d 167 (Fla. 1995).

28. There was a written agreement between the Petitioner and the Joined Party.  That agreement clearly sets forth the relationship between the parties as an independent relationship. It accurately portrays what the Petitioner would provide to the Joined Party and the Joined Party’s responsibilities to the Petitioner.  There is nothing in the Agreement that would tend to indicate that the Joined Party would be an employee of the Petitioner.  To the contrary, the Agreement clearly states that the Joined Party is an independent businessperson.  In addition, the Joined Party testified that it was her intent to become an independent contractor when she applied for work with the Petitioner.

29. The Petitioner provided two days of training to the Joined Party and to the other Town Car chauffeurs.  However, the Petitioner did not train the drivers how to drive or how to do their jobs, other than what was required by Chapter 55 of the Orlando City Code and by various concession agreements.  Through Chapter 55 the Petitioner exercised mandated control over the Joined Party and over certain aspects of how she performed her work.  However, the controls mandated by a governmental agency do not evidence control by the Petitioner for the purpose of determining whether the Joined Party was an employee of the Petitioner or an independent contractor.  Global Home Care, Inc. v. State Department of Labor and Employment Security, 521 So. 2d 220 (Fla. 2d DCA 1988) 

30. The Joined Party was free to accept customers dispatched through the Petitioner’s dispatch system or to reject those customers.  Although the Petitioner established suggested fare amounts within the requirements of Chapter 55, the Joined Party was free to set her own fares as long as the fares did not violate Chapter 55.  She did not have to report any fares or tips received to the Petitioner.  She was free to determine what days and times she would work.  She alone determined that she would drive a white Town Car and that she would lease the car on a daily basis rather than a weekly basis.  She was responsible for the expense of operation of the Town Car.  Her decisions on the operation of the Town Car, such as the decisions of where to go to pick up fares and the routes she drove to transport the fares, affected her ability to make a profit.  She was not guaranteed a profit from operations.  The relationship of employer and employee requires control and direction by the employer over the actual conduct of the employee.  This exercise of control over the person as well as the performance of the work to the extent of prescribing the manner in which the work shall be executed and to the method and details by which the desired result is to be accomplished is the feature that distinguishes an independent contractor from a servant. Collins v. Federated Mutual Implement and Hardware Insurance Company, 247 So. 2d 461, 463 (Fla. 4th DCA 1971); See also La Grande v. B. & L. Services, Inc., 432 So. 2d 1364 (Fla. 1st DCA 1983).

31. Based on the facts submitted in this case, it is concluded that the Joined Party was not an employee of the Petitioner but performed services as an independent contractor while operating the Petitioner’s Town Car as a driver or chauffeur.

Recommendation:  It is recommended that the determination dated May 2, 2005, be REVERSED.

Respectfully submitted on October 5, 2005.
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