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O R D E R

This matter comes before me for final Agency Order.

Having fully considered the Special Deputy’s Recommended Order and the record of the case and, in the absence of any exceptions to the Recommended Order, I hereby adopt the Findings of Fact and Conclusions of Law as set forth therein, a copy of which is attached hereto and incorporated herein.

In consideration thereof, it is hereby ORDERED that the determination dated February 3, 2005, is AFFIRMED.

DONE and ORDERED at Tallahassee, Florida, this _______ day of June, 2005.
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RECOMMENDED ORDER OF SPECIAL DEPUTY
TO:  
Tom Clendenning, Deputy Director


Office of the Deputy Director

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest to a determination of the Respondent dated February 3, 2005.

After due notice to the parties, a hearing was held on May 4, 2005, by telephone.  The Petitioner was represented by its Certified Public Accountant. 

The record of the case, including the cassette tape recordings of the hearing and any exhibits submitted in evidence, is herewith transmitted.  Proposed Findings of Fact and Conclusions of Law were not submitted.

Issue:   Whether services performed for the petitioner constitute insured employment, pursuant to Sections 443.036(21), (27), and 443.1216, Florida Statutes.

Findings of Fact:  

1. The Florida Department of Revenue conducted a random unemployment tax audit of the Petitioner’s books and records for the tax year 2003.  The audit was conducted at the office of the Petitioner’s Certified Public Accountant.

2. The auditor concluded that $3350.00 in payments to workers were misclassified and should have been reported as wages.  Of that total amount $1500.00 was for bonuses paid to employees, $1400 was for payments from the 2002 tax year, and $450.00 was payments made to five workers who had performed miscellaneous services.

3. Subsequent to the completion of the audit the Petitioner’s Certified Public Accountant met with the auditor and a representative of the Department of Revenue to discuss the audit findings.  As a result of that meeting the auditor amended the audit results and removed the $1400.00 in wages for the year 2002.  The accountant agreed that the bonuses should have been classified as wages and did not protest the $1500.00 determined by the auditor as wages.

4. By letter dated February 23, 2005, the Petitioner, through its accountant, protested the classification of the miscellaneous payments in the total amount of $450.00 as wages.

Conclusions of Law:  

5. Section 443.036(21), Florida Statutes, provides:

“Employment” means a service subject to this chapter under s. 443.1216, which is performed by an employee for the person employing him or her.

6. Section 443.1216, Florida Statutes, provides in pertinent part:


(1)(a)  The employment subject to this chapter includes a service performed, including a service performed in interstate commerce, by:



1.  An officer of a corporation.


2. An individual who, under the usual common law rules applicable in determining the employer-employee relationship, is an employee.

7. The Petitioner was represented in the hearing by its Certified Public Accountant.  The accountant did not testify or present other evidence.  He offered an argument concerning why he believed the miscellaneous payments in the total amount of $450.00 should not be classified as wages.

8. Although there may be some validity to an argument that the payments were for “casual labor” as set forth in Section 443.036(11) and 443.1216(13)(s), Florida Statutes, no competent evidence was presented to support such a conclusion.

9. Rule 60BB-2.035(5), Florida Administrative Code, provides that the burden of proof shall be on the protesting party to establish by a preponderance of the evidence that the determination of the Agency through its designee, the Department of Revenue, was in error.

10. The Petitioner has failed to establish by a preponderance of the evidence that the determination of the Department of Revenue that the $450.00 in payments are wages, was in error.   

Recommendation:  It is recommended that the determination dated February 3, 2005, as amended by the Department of Revenue, be AFFIRMED.

Respectfully submitted on May 11, 2005.
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