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	PETITIONER:
	

	Employer Account No. - 2553781
	

	SERVICE EMPLOYEES INTL INC
	

	
	

	
	PROTEST OF LIABILITY

	
	DOCKET NO. 2005-12095L

	RESPONDENT:
	

	State of Florida
	

	Agency for Workforce Innovation
	

	c/o Department of Revenue
	


O R D E R

This matter comes before me for final Agency Order.

Having fully considered the Special Deputy’s Recommended Order and the record of the case and, in the absence of any exceptions to the Recommended Order, I hereby adopt the Findings of Fact and Conclusions of Law as set forth therein, a copy of which is attached hereto and incorporated herein.

In consideration thereof, it is hereby ORDERED that the determination dated October 27, 2004, is REVERSED.  A review of the file indicates that two employer accounts may have been inadvertently assigned to the Petitioner.  If so, this Order applies to both account numbers.

DONE and ORDERED at Tallahassee, Florida, this _______ day of July, 2005.
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	Tom Clendenning

	Deputy Director

	Agency for Workforce Innovation


	PETITIONER:
	

	Employer Account No. - 2553781
	

	SERVICE EMPLOYEES INTL INC
	

	
	

	
	

	
	

	
	PROTEST OF LIABILITY

	
	DOCKET NO. 2005-12095L

	RESPONDENT:
	

	State of Florida
	

	Agency for Workforce Innovation
	

	c/o Department of Revenue
	


RECOMMENDED ORDER OF SPECIAL DEPUTY

TO:  
Tom Clendenning, Deputy Director


Office of the Deputy Director

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest to a determination of the Respondent dated October 27, 2004.

After due notice to the parties, a hearing was held on June 1, 2005, by telephone.  The Petitioner was represented by its attorney who also testified as a witness.  The Assistant General Counsel for Human Resources of Haliburton, Inc., testified as a witness for the Petitioner.  The Respondent, represented by a Tax Specialist from the Florida Department of Revenue, appeared and testified. 

The record of the case, including the cassette tape recordings of the hearing and any exhibits submitted in evidence, is herewith transmitted.  Proposed Findings of Fact and Conclusions of Law were timely submitted by the Petitioner.  The proposals are supported by the evidence and, where relevant, are incorporated herein.

Issue:   Whether services performed for the Petitioner by the Joined Party and other individuals constitute insured employment pursuant to Sections 443.036(21), (27), and 443.1216, Florida Statutes.

Whether the Petitioner meets the requirements of liability for Florida unemployment compensation contributions pursuant to Sections 443.036(19) and (21), Florida Statutes.

Whether the Petitioner filed a timely protest pursuant to Sections 443.131(3)(h), 443.141(2) and/or 443.1312, Florida Statutes, and Rule 60BB-2.035, Florida Administrative Code.

Findings of Fact:  

1. The Petitioner, a wholly owned foreign subsidiary of Haliburton, Inc., is a Cayman Islands corporation with its principal place of business in the United Arab Emirates.  The Petitioner’s mailing address is P.O. Box 3111, Dubai, United Arab Emirates.

2. The Petitioner does not have any business activity in Florida or anywhere within the United States and does not have any employees who perform services in the United States.

3. The Joined Party, a resident of Florida, entered into an employment agreement with the Petitioner on September 4, 2003, to perform services for the Petitioner in Kuwait.

4. Although the Petitioner does not operate in the United States, the Internal Revenue Code obligates the Petitioner to withhold income taxes from certain employees who are citizens of the United States or other persons residing in the United States.  In 2003, the Petitioner appointed Kellogg, Brown & Root, Inc., a subsidiary of Haliburton, Inc., as its agent for United States employment tax reporting purposes.  Kellogg, Brown & Root distributed 2003 W-2 forms for employees, including the Joined Party, utilizing a return address of P.O. Box 3, Houston, Texas.  

5. The Joined Party filed a Florida claim for unemployment compensation benefits.  An investigation was assigned to the Florida Department of Revenue, the tax service provider for the Agency for Workforce Innovation, to determine if the Joined Party was entitled to wage credits based on services performed for the Petitioner.

6. On October 27, 2004, the Department of Revenue issued a determination holding that the Petitioner was liable for payment of unemployment compensation taxes to Florida.  The Petitioner was assigned UC tax account number 2553781.   That determination was mailed to P.O. Box 3, Houston, Texas.  On November 4, 2004, the Petitioner’s legal counsel protested the determination by letter sent via Federal Express.  On March 3, 2005, the Florida Department of Revenue mailed a letter to the Petitioner at 4100 Clinton Dr, Houston, Texas, notifying the Petitioner that UC tax account number 2590786 had been assigned for tax reporting purposes.  The letter of March 3, 2005, does not include appeal rights.

Conclusions of Law: 

7. Section 443.141(2)(c), Florida Statutes provides:

Appeals.--The Agency for Workforce Innovation and the state agency providing unemployment tax collection services shall adopt rules prescribing the procedures for an employing unit determined to be an employer to file an appeal and be afforded an opportunity for a hearing on the determination. Pending a hearing, the employing unit must file reports and pay contributions in accordance with s.443.131.
8. Rule 60BB-2.035, Florida Administrative Code, provides:

(3) Timely Protest. All applications for review of tax rates and all protests of liability and reimbursement billing must be in writing, signed by the protesting party or an authorized representative, and should contain a short and concise statement of the facts and grounds for disagreement. 

(a) Determinations will become final and binding unless application for review and protest is filed with the Agency within 15 days from the mailing date of the determination. If not mailed, the determination will become final 15 days from the date the determination is delivered.

9. The Respondent’s determination was not mailed to the Petitioner’s correct address.  Although the Respondent has not provided a copy of the determination as evidence, the testimony establishes that the determination was mailed on October 27, 2004, and that the Petitioner’s appeal was filed on November 4, 2004.  The Petitioner’s appeal was timely filed.

10. Section 443.036(4), Florida Statutes, defines an “American employer” as:

(a) An individual who is a resident of the United States.

(b) A partnership, if two-thirds or more of the partners are residents of the United States.

(c) A trust, if each of the trustees is a resident of the United States.

(d) A corporation organized under the laws of the United States or of any state.

11. The Petitioner is a corporation organized under the laws of the Cayman Islands.  Since the Petitioner is not organized under the laws of the United States or of any state, the Petitioner is not an American employer.

12. Section 443.036(20), Florida Statutes, defines “employing unit” as any individual or type of organization, including any partnership, limited liability company, association, trust, estate, joint-stock company, insurance company, or corporation, whether domestic or foreign; the receiver, trustee in bankruptcy, trustee, or successor of any of the foregoing; or the legal representative of a deceased person, which has or had in its employ one or more individuals performing services for it within this state.

13. The Petitioner does not have, and has not had, any individual performing services for it in the State of Florida or in any state of the United States.  The Joined Party performed services for the employer in a foreign country, Kuwait.  The Petitioner is not an employing unit as defined by law.

14. Section 443.036(21), Florida Statutes, defines “Employment” as a service subject to this chapter under s. 443.1216 which is performed by an employee for the person employing him or her.

15. Section 443.1216(10), Florida Statutes, provides that the employment subject to this chapter includes service performed outside the United States, except in Canada, by a citizen of the United States who is in the employ of an American employer.

16. The services performed by the Joined Party and other individuals are not employment as defined by law.  Since the employer has not had employment it has not established liability for payment of unemployment compensation taxes.

17. The Respondent’s representative was unable to offer any explanation concerning why two separate UC tax account numbers have been assigned to the Petitioner.  The Respondent’s letter of March 3, 2005, appears to be a separate determination of liability, also mailed to an incorrect address.

Recommendation:  It is recommended that the determination dated October 27, 2004, be REVERSED.  

Respectfully submitted on June 24, 2005.
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