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O R D E R

This matter comes before me for final Agency Order.

The issue before me is whether services performed for the Petitioner by the Joined Party and other individuals constitute insured employment pursuant to Sections 443.036(21), (27), and 443.1216, Florida Statutes and whether the Petitioner meets the requirements of liability for Florida unemployment compensation contributions pursuant to Sections 443.036(19) and (21), Florida Statutes.

The Petitioner’s exceptions to the recommended order of the special deputy were received by mail dated April 2, 2005.  Counter exceptions were not received. 

With respect to the recommended order, Section 120.57(1)(l), Florida Statutes, provides:

The agency may adopt the recommended order as the final order of the agency.  The agency in its final order may reject or modify the conclusions of law over which it has substantive jurisdiction and interpretation of administrative rules over which it has substantive jurisdiction. When rejecting or modifying such conclusions of law or interpretation of administrative rule, the agency must state with particularity its reasons for rejecting or modifying such conclusion of law or interpretation of administrative rule and must make a finding that its substituted conclusion of law or interpretation of administrative rule is as or more reasonable than that which was rejected or modified. Rejection or modification of conclusions of law may not form the basis for rejection or modification of findings of fact. The agency may not reject or modify the findings of fact unless the agency first determines from a review of the entire record, and states with particularity in the order, that the findings of fact were not based upon competent substantial evidence or that the proceedings on which the findings were based did not comply with essential requirements of law.

The special deputy’s findings of fact recite as follows:

1. The Petitioner is a corporation that was formed in late 2002 and which began business activity in approximately March or April 2003. The Petitioner’s business activity is to provide workers to automobile auctions and dealerships to transport vehicles from one location to another. The Petitioner has had approximately thirty workers at one time.

2. The Joined Party became associated with the Petitioner in July 2003 when she responded to a newspaper help wanted advertisement, for the position of driver, placed by the Petitioner.  She was interviewed for that position and was informed of her duties and the starting rate of pay of $5.75 per hour, which was not negotiable. She was informed that she would be driving cars to auctions and dealerships and that she was required to show up for work on time. She was instructed to report to the lead driver on the following morning at the location of one of the Petitioner’s clients, an automobile rental agency, for training.

3. The Joined Party reported for work as instructed. However, the lead driver informed the Joined Party that she was leaving her position. The Joined Party had prior experience as an employee of an automobile rental agency. Therefore, the lead driver began training the Joined Party to be her replacement. The lead driver taught the Joined Party how to complete required paperwork which included the unit numbers of the cars being transported for the Petitioner’s client, where the cars were being transported, the names of the individual drivers making the trip, what time the trip started, what time the trip ended, and the beginning and ending mileage of each car.

4. When the Joined Party reported for work on the following day she was informed that the lead driver had not returned to work and that she was now the lead driver. The Joined Party did not receive additional pay for performing the duties of lead driver.

5. The Joined Party and the other drivers were required to wear uniforms which were provided by the Petitioner. The uniforms bore the Petitioner’s name. Because the Joined Party was the lead driver she was required to wear a black shirt with yellow lettering while the other drivers were required to wear yellow shirts with black lettering. The Joined Party and the drivers were required to wear nametags which they were required to purchase.

6. The Joined Party worked ten to twelve hours per day. She was told to report for work at 6:30AM each day and was required to work until the work was completed. She was not allowed to refuse work. All of her requests for time off from work were denied by the Petitioner. She was told that she could not work elsewhere and that if she did, she would no longer have a job with the Petitioner.

7. As lead driver the Joined Party was responsible for ensuring that all of the drivers were doing their jobs properly, that they arrived at the destination, that they made it back at the end of the trip, and that their hours of work were properly written down. At the end of each day she was required to report to the Petitioner at which time she was instructed concerning which drivers she would have on the following day. She was required to notify the Petitioner when the assigned work was completed. If the work was not completed, she was required to tell the Petitioner how many workers were needed to complete the work and how many days they would be needed.

8. When the Petitioner hired new drivers the Petitioner would tell them to report to the Joined Party and that she would tell them what to do and show them how to do it.

9. Some of the drivers had written contracts with the Petitioner. Primarily, those contracts stated the beginning date, that the worker was to submit to a physical and drug test if required, and that the worker was responsible for his or her own taxes and liability insurance.

10. The Petitioner requires the drivers to personally perform the work. The drivers are not allowed to have another person drive for them. On some trips the Petitioner designated the route to be driven. On other occasions either the client would designate the route or the Joined Party was free to designate the route. The drivers were prohibited from doing personal errands while in route. If a driver had to purchase gas to complete a trip, the Petitioner would reimburse the driver.

11. The Joined Party was required to submit invoices to the Petitioner for herself and the other drivers.  The drivers were paid from the paperwork submitted by the Joined Party. The hourly rate of pay varied. The established payday was Friday of each week. The workers did not receive any fringe benefits and no taxes were withheld from their pay. Their earnings were reported at the end of the year on Form 1099-MISC as nonemployee compensation.
With respect to exceptions, Section 120.57(1)(k), Florida Statutes, provides, in pertinent part:

The agency shall allow each party 15 days in which to submit written exceptions to the recommended order. An agency need not rule on an exception that does not clearly identify the disputed portion of the recommended order by page number or paragraph, that does not identify the legal basis for the exception, or that does not include appropriate and specific citations to the record.

The Petitioner takes exception to the findings of fact in Paragraphs 2, 3, 5, 6, 7, 8, and 11. A complete review of the hearing record reveals that the findings of fact are supported by competent evidence in the record and the proceedings on which the findings were based complied with essential requirements of law. Thus, the special deputy’s finding of fact may not be rejected or modified.  The findings of fact are accepted as submitted by the special deputy and adopted in this Final Order.  

The Petitioner takes exception to the third sentence in Paragraph 11 on the basis that it contradicts the second sentence of Paragraph 2.  A review of both paragraphs reveals that Paragraph 2 references the starting pay rate of the Joined Party, while Paragraph 11 refers to the hourly pay rate of various drivers who worked for the Petitioner. The findings are not contradictory and the exception is respectfully rejected.
The Petitioner takes exception to Paragraph 14 on the basis that both parties entered into a contract stating the independent contractor status. Paragraph 14 is a list of the factors to be considered in deciding whether a worker is an employee or an independent contractor. Paragraph 15 contains the special deputy’s method of analyzing those factors. There is no conflict between the information in the Petitioner’s exception and the information in Paragraph 14, unless the Petitioner is attempting to state that the agreement is the only factor that should be considered. If so, the exception is respectfully rejected.

In response to Paragraph 16, the Petitioner attaches a document that was not submitted in evidence at the hearing before the special deputy.  Pursuant to Section 120.57(1), Florida Statutes, additional evidence cannot be accepted after the hearing is closed. The Petitioner’s late proffer of evidence is respectfully rejected.

Petitioner’s exceptions 17-19 and 21 disagree with the special deputy’s findings and/or conclusions, but contain no legal argument. Section 120.57(1)(k), Florida Statutes, provides in pertinent part:

An agency need not rule on an exception that does not clearly identify the disputed portion of the recommended order by page number or paragraph, that does not identify the legal basis for the exception, or that does not include appropriate and specific citations to the record.

A review of the record reveals that the special deputy’s conclusions of law reflect a reasonable application of the law to the facts.  The exceptions to Paragraphs 17-19 and 21 are respectfully rejected.

The Petitioner takes exceptions to and urges reconsideration of the special deputy’s credibility resolution in Paragraph 20.  Determinations of credibility are within the purview of the special deputy.  The exception is respectfully rejected.

Based on his findings of fact, the special deputy recommended that the determination be affirmed. A review of the record reveals that the findings of fact contained in the recommended order are based on competent, substantial evidence and that the proceedings on which the findings were based complied with the essential requirements of the law.  The special deputy’s findings are thus adopted in this order.  The special deputy’s recommended conclusions of law reflect a reasonable application of the law to the facts and are also adopted.  

Having fully considered the record of this case, the Recommended Order of the special deputy, and the exceptions filed by the Petitioner, I hereby adopt the findings of fact and conclusions of law of the special deputy as set forth in the Recommended Order.

Therefore, it is ORDERED that the determination dated May 13, 2004, is AFFIRMED.

DONE and ORDERED at Tallahassee, Florida, this _____ day of June, 2005.
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This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest to a determination of the Respondent dated May 13, 2004.

After due notice to the parties, a hearing was held on February 24, 2005, by telephone.  The Petitioner was represented by its attorney.  The corporate president testified as a witness.  The Respondent, represented by a Florida Department of Revenue Tax Auditor II, appeared and testified.  The Joined Party testified as a witness for the Respondent as well as appearing and testifying on her own behalf.

The record of the case, including the cassette tape recordings of the hearing and any exhibits submitted in evidence, is herewith transmitted.  None of the parties submitted Proposed Findings of Fact and Conclusions of Law.

Issue:   Whether services performed for the Petitioner by the Joined Party and other individuals constitute insured employment pursuant to Sections 443.036(21), (27), and 443.1216, Florida Statutes.

Whether the Petitioner meets the requirements of liability for Florida unemployment compensation contributions pursuant to Sections 443.036(19) and (21), Florida Statutes.

Findings of Fact:  

12. The Petitioner is a corporation that was formed in late 2002 and which began business activity in approximately March or April 2003.  The Petitioner’s business activity is to provide workers to automobile auctions and dealerships to transport vehicles from one location to another.  The Petitioner has had approximately thirty workers at one time.

13. The Joined Party became associated with the Petitioner in July 2003 when she responded to a newspaper help wanted advertisement, for the position of driver, placed by the Petitioner.  She was interviewed for that position and was informed of her duties and the starting rate of pay of $5.75 per hour, which was not negotiable.  She was informed that she would be driving cars to auctions and dealerships and that she was required to show up for work on time.  She was instructed to report to the lead driver on the following morning at the location of one of the Petitioner’s clients, an automobile rental agency, for training.

14. The Joined Party reported for work as instructed.  However, the lead driver informed the Joined Party that she was leaving her position.  The Joined Party had prior experience as an employee of an automobile rental agency.  Therefore, the lead driver began training the Joined Party to be her replacement.  The lead driver taught the Joined Party how to complete required paperwork which included the unit numbers of the cars being transported for the Petitioner’s client, where the cars were being transported, the names of the individual drivers making the trip, what time the trip started, what time the trip ended, and the beginning and ending mileage of each car.

15. When the Joined Party reported for work on the following day she was informed that the lead driver had not returned to work and that she was now the lead driver.  The Joined Party did not receive additional pay for performing the duties of lead driver.

16. The Joined Party and the other drivers were required to wear uniforms which were provided by the Petitioner.  The uniforms bore the Petitioner’s name.  Because the Joined Party was the lead driver she was required to wear a black shirt with yellow lettering while the other drivers were required to wear yellow shirts with black lettering.  The Joined Party and the drivers were required to wear nametags which they were required to purchase.

17. The Joined Party worked ten to twelve hours per day.  She was told to report for work at 6:30AM each day and was required to work until the work was completed.  She was not allowed to refuse work.  All of her requests for time off from work were denied by the Petitioner.  She was told that she could not work elsewhere and that if she did, she would no longer have a job with the Petitioner.

18. As lead driver the Joined Party was responsible for ensuring that all of the drivers were doing their jobs properly, that they arrived at the destination, that they made it back at the end of the trip, and that their hours of work were properly written down.  At the end of each day she was required to report to the Petitioner at which time she was instructed concerning which drivers she would have on the following day.  She was required to notify the Petitioner when the assigned work was completed.  If the work was not completed, she was required to tell the Petitioner how many workers were needed to complete the work and how many days they would be needed.

19. When the Petitioner hired new drivers the Petitioner would tell them to report to the Joined Party and that she would tell them what to do and show them how to do it.

20. Some of the drivers had written contracts with the Petitioner.  Primarily, those contracts stated the beginning date, that the worker was to submit to a physical and drug test if required, and that the worker was responsible for his or her own taxes and liability insurance.

21. The Petitioner requires the drivers to personally perform the work.  The drivers are not allowed to have another person drive for them.  On some trips the Petitioner designated the route to be driven.  On other occasions either the client would designate the route or the Joined Party was free to designate the route.  The drivers were prohibited from doing personal errands while in route.  If a driver had to purchase gas to complete a trip, the Petitioner would reimburse the driver.

22. The Joined Party was required to submit invoices to the Petitioner for herself and the other drivers.  The drivers were paid from the paperwork submitted by the Joined Party.  The hourly rate of pay varied.  The established payday was Friday of each week.  The workers did not receive any fringe benefits and no taxes were withheld from their pay.  Their earnings were reported at the end of the year on Form 1099-MISC as nonemployee compensation.

Conclusions of Law:  

12.
The following citations of law are applicable to the issue of whether services performed for the Petitioner constitute employment.


Section 443.036(21), Florida Statutes, provides:


“Employment” means a service subject to this chapter under s. 443.1216 which is performed by an employee for the person employing him or her.


Section 443.1216, Florida Statutes, provides in pertinent part:

(1)(a)  The employment subject to this chapter includes a service performed, including a service performed in interstate commerce, by:

1.  An officer of a corporation.

2. An individual who, under the usual common law rules applicable in determining the employer-employee relationship, is an employee.

13.
The Supreme Court of the United States held that the term "usual common law rules" is to be used in a generic sense to mean the "standards developed by the courts through the years of adjudication."  United States v. W.M. Webb, Inc., 397 U.S. 179 (1970).
14.
In Cantor v. Cochran, 184 So.2d 173 (Fla. 1966), the Supreme Court of Florida adopted the tests in 1 Restatement of Law, Agency 2d Section 220 (1958) used to determine whether an employer-employee relationship exists.  Section 220 provides:

(1)
A servant is a person employed to perform services for another and who, in the performance of the services, is subject to the other's control or right of control.

(2)
The following matters of fact, among others, are to be considered:

(a)
the extent of control which, by the agreement, the business may exercise over the details of the work;

(b)
whether the worker is in a distinct occupation or business;

(c)
whether the type of work is usually done under the direction of the employer or by a specialist without supervision;

(d)
the skill required;

(e)
who supplies the place of work, tools, and materials;

(f)
the length of time employed;

(g)
the method of payment;

(h)
whether the work is part of the regular business of the employer;

(i)
whether the parties believe the relationship is independent;

(j)
whether the principal is in business.

15.
In order to determine whether a worker is an employee or an independent contractor under the common law, the relationship between the worker and the business must be examined and all evidence of control and independence must be considered.  All evidence of the degree of control and the degree of independence must be weighed.  All factors enumerated in 1 Restatement of Law, supra, must be considered.  The Florida Supreme Court has held that in determining the status of a working relationship, the agreement between the parties should be examined if there is one.  The agreement should be honored, unless other provisions of the agreement, or the actual practice of the parties, demonstrate that the agreement is not a valid indicator of the status of the working relationship.  Otherwise, a fact specific analysis must be made under the Restatement and the actual practice and relationship of the parties is determinative.  In such an analysis, special emphasis should be placed on the extent of “free agency” of the worker in the means and manner of performing the work.  This element of control is the primary indicator of the status of the working relationship.  Keith v. News & Sun Sentinel Co., 667 So.2d 167 (Fla. 1995).

16.
The Petitioner did not submit any written contracts in evidence.  The president did read a typical contract into the record.  The terms of that typical contract do not define the working relationship and such a contract is not a valid indicator of the status of the working relationship.  Thus, an analysis of the facts of this case must be made in order to determine if the Joined Party and the other drivers were independent contractors or whether they were employees of the Petitioner.

17.
The workers were not in a distinct occupation or business.  They were performing the business activity of the Petitioner.  The workers were not required to provide anything to perform the work and they did not have any business expenses.  They worked under the Petitioner’s business name and were required to wear uniforms, supplied by the Petitioner, displaying the Petitioner’s business name.  They were not at risk of suffering a loss from performing the work for the Petitioner.  All of these facts are indicative of employment.

18.
The Petitioner determined the rate and method of pay which was not negotiable.  The workers were paid by the hour and the lead driver was responsible for recording the hours worked and submitting those hours for payment.  There was an established payday.  The workers were paid in the precise manner that the typical employee is paid for services performed in employment.  The fact that taxes were not withheld and that fringe benefits were not provided does not, standing alone, establish independence.

19.
The Petitioner maintained substantial control over the Joined Party and the other drivers.  Although the President testified that no training was provided to the drivers, he further testified that when a new driver was hired, he would instruct the new driver to report to the Joined Party and that she would tell the new driver what to do and how to do it.  The Joined Party’s testimony reveals that she was trained by the individual who was the lead driver at that time.  The drivers were required to drive specific routes which were designated by the Petitioner, by the Joined Party acting in her designated capacity of lead driver, or by the Petitioners client.  There was a structured work schedule.  The workers could not refuse work, take time off from work without permission, or work for competitors.  The Petitioner controlled the method and means of performing the work through the training and supervision provided by workers that the Petitioner designated to be lead drivers.

20.
It is noted that evidentiary conflicts exist in this case between the testimony of the Joined Party and the testimony of the Petitioner’s president.  These conflicts have been resolved by accepting the Joined Party’s testimony over the testimony of the president based on candor and demeanor.  The president’s answers to questions were at times vague and he qualified most of his responses by including the words “usually” and “sometimes.”

21.
Based on the above facts and analysis of the facts it is concluded that the Joined Party, working as a driver or lead driver, and the other workers working as driver or lead driver, are employees of the Petitioner.

Recommendation:  It is recommended that the determination dated May 13, 2004, be AFFIRMED.

Respectfully submitted on March 25, 2005.
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