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This matter comes before me for final Agency Order.  


On May 17, 2004, the Department of Revenue issued a determination holding that the individuals working for the Petitioner as sales representatives were employees of the Petitioner.  The effective date of the Petitioner’s liability for these workers was determined to be January 7, 2002.  The Petitioner filed a timely appeal to the determination.  One individual who filed a claim for unemployment compensation benefits based on his services for the Petitioner was joined as a party to the case, since his claim initiated the Department’s investigation, and his eligibility for unemployment compensation benefits was at stake.  


The case was assigned to a special deputy in the Agency for Workforce Innovation.  After two hearings attended by the Petitioner, Respondent, and the Joined Party, the special deputy submitted the case record with his Recommended Order.  The special deputy concluded that the determination should be reversed to hold that the joined party was not an employee of the Petitioner.  


The Joined Party filed Exceptions to the Recommended Order.  Counter Exceptions were received from the Petitioner in response to the Exceptions filed by the Joined Party.  No Exceptions were received from the Respondent.  

With respect to the recommended order, Section 120.57(1)(l), Florida Statutes, provides:

The agency may adopt the recommended order as the final order of the agency.  The agency in its final order may reject or modify the conclusions of law over which it has substantive jurisdiction and interpretation of administrative rules over which it has substantive jurisdiction.  When rejecting or modifying such conclusions of law or interpretation of administrative rule, the agency must state with particularity its reasons for rejecting or modifying such conclusion of law or interpretation of administrative rule and must make a finding that its substituted conclusion of law or interpretation of administrative rule is as or more reasonable than that which was rejected or modified. Rejection or modification of conclusions of law may not form the basis for rejection or modification of findings of fact.  The agency may not reject or modify the findings of fact unless the agency first determines from a review of the entire record, and states with particularity in the order, that the findings of fact were not based upon competent substantial evidence or that the proceedings on which the findings were based did not comply with essential requirements of law.


The special deputy’s findings of fact recite as follows:

Findings of Fact:

1. The Petitioner is a Subchapter S corporation that began doing business in February 1997.  The Petitioner’s business is freight forwarding.  

2. The Joined Party performed services for the Petitioner from November 2001, through February 6, 2004.  He stopped performing services when he quit to accept other work after the amount of his draw was reduced.  

3. The Joined Party interviewed with the Petitioner’s president.  Discussed was the Joined Party’s prior work history; (sic) that he would perform services for the Petitioner as a sales representative; (sic) and [he] would work for a draw against commission after January 1, 2002, and for commission only before that date.  

4. The Joined Party requested work as an independent contactor (sic), and to be responsible to pay his own payroll taxes.  At the time that the Petitioner engaged the services of the Joined Party, the Joined Party understood that to be an independent contractor meant to be self-employed.  The claimant (sic) believed that he was an independent contractor until sometime near the date that he quit the work.  

5. The Joined Party never entered into a written working agreement with the Petitioner.  

6. The Joined Party solicited potential customers, manufacturers and warehouses, to arrange for the shipping of their goods.  The Joined Party found the appropriate carrier to ship the customers’ merchandise.  

7. Sometimes the Joined Party performed other services for the Petitioner at the president’s request, such as listening to customer[s’] complaints and tracking shipments.  On one occasion the Joined Party traveled to the State of Washington for a three-day training seminar at the Petitioner’s request.  On one occasion the Petitioner’s president requested that the Joined Party go to court with her regarding a customer[‘s] situation, and the Joined Party did go.  Several times the Petitioner asked the Joined Party to take a client out golfing, and the Joined Party did.  For the trip to Washington and the golf trips, the claimant (sic) was reimbursed for expenses.

8. The Petitioner provided the Joined Party with a rate schedule.  However, the Joined Party was required to provide the details of each transaction to the president, who determined the actual rate charged to the customer.  

9. The Petitioner provided the Joined Party with business cards.

10. The Joined Party spent about 70% of his workweek working out of his vehicle contacting potential customers, 20% working in the Petitioner’s place of business, and 10% working out of his home.  

11. The Joined Party worked the hours of the day that he determined that he needed to work.  He normally worked from 9 a.m. to 5 p.m., Monday through Friday, because those were the customary hours that business was conducted in the industry.

12. Some potential customers needed to complete credit applications.  The Joined Party would decide which customers would complete the application and sometimes the Petitioner’s president would instruct the Joined Party to obtain one from other customers.  

13. The Joined Party recorded the name, address, and telephone number of the customer to conduct business with the customer and for transport security purposes.  

14. The Joined Party was given desk space in one of the Petitioner’s offices, and access to the Petitioner’s computer, printer, fax machine, and telephone.  The Joined Party was not charged for the use of these items.  

15. The Petitioner offered the Joined Party a cell phone, and the Joined Party declined the offer.  The Joined Party did not have an office at his home, but sometimes used his personal computer for work.  The Joined Party provided his own transportation and cell phone.  He was not reimbursed by the Petitioner for these items.  

16. The Joined Party was provided leads for prospective customers from the Petitioner’s president and he was expected to make contact with those prospective customers.  The Joined Party derived leads on his own as well as from leads he was given from the carrier business companies.  The Petitioner provided the Joined Party with about 35% of his leads, and the Joined Party derived the remainder.  

17. The Joined Party received an earnings statement in the form of a form 1099-MISC.  For 2003 the Joined Party filed his personal income tax using a Schedule C-Profit and Loss Statement, and filing self-employment tax. 

18. The Petitioner’s president requested to meet with the Joined Party weekly.  The Joined Party chose to meet with her on Mondays at 9 a.m.  At these meetings, the president wanted to know what contacts the Joined Party had made.  The Joined Party was given any updates with reference to security rules he was required to follow.  The president asked the Joined Party to complete contact listing forms to bring to these meetings, and the Joined Party refused.  After the Petitioner hired a sales manager, the president informed [the] Joined Party that he was required to provide customer and potential customer lists so the manger (sic) and the Joined Party did not contact the same clients, and so the Joined Party would receive proper credit for any sales that he initiated.  

19. The Petitioner gave gifts for the Christmas season to employees as well as to those workers that it considered independent contractors, including the Joined Party.

20. The Joined Party was not entitled to a paid vacation, but could take time off at his own discretion.  

21. Two other workers, who the Petitioner considered employees, sought clients who needed freight forwarding as a part of their job duties.  One was a receptionist and the other was the sales manager.  These workers had specific work days and hours established by the Petitioner, and they received fringe benefits.   

22. The Petitioner submitted proposed findings of fact and conclusions of law.  Those findings that are adopted by the special deputy are incorporated in the findings of fact; those that are rejected are addressed with specificity in the conclusions of law.  

The Joined Party filed Exceptions to the Recommended Order, which are addressed below in the sequence discussed by the Joined Party. 

Joined Party’s Exception 1 is to Findings of Fact 2.  The Joined Party disputes the statement that he quit after the amount of his draw was reduced, contending that he was never paid a draw, but was paid a salary.  The Joined Party’s Exception has merit and is accepted in that the evidence presented in the record does show that the Joined Party was paid a salary and not a draw against future commissions.  The Joined Party was never asked to repay any portion of the salary based on a deficiency of sales, nor was any money deducted from commissions paid to the Joined Party for purposes of reimbursing the Petitioner for past salary payments.  Finding 2 is modified to read, “The Joined Party performed services for the Petitioner from November 2001, through February 6, 2004.  He stopped performing services when he quit to accept other work after the amount of his salary was reduced.”  In addition, based on this Exception, Finding 3 is modified to read, “The Joined Party interviewed with the Petitioner’s president.  Discussed was the Joined Party’s prior work history; (sic) that he would perform services for the Petitioner as a sales representative; (sic) and [he] would work for a set salary with the possibility of commissions in excess of the salary after January 1, 2002, and for commission only before that date.”

Joined Party’s Exception 2 is to Findings of Fact 3.  Other than the objection to the classification of his payment as a draw against future commissions rather than a salary, which has already been modified, the Exception does not disagree with any portion of the Findings of Fact.  Rather, the Exception seems to imply that necessary details were omitted from the Findings of Fact.  In accordance with Section 120.57(1)(l), Florida Statutes, which provides in part that “… [t]he agency may not reject or modify the findings of fact unless the agency first determines from a review of the entire record, and states with particularity in the order, that the findings of fact were not based upon competent substantial evidence or that the proceedings on which the findings were based did not comply with essential requirements of law,” the Agency has no statutory or regulatory authority to add new Findings of Fact in the Final Order.  The Exception is respectfully rejected.  

Joined Party’s Exception 3 is to Findings of Fact 4 that the Joined Party requested to work as an independent contractor.  Finding 4 is supported by competent substantial evidence in the record and is adopted.  The Exception is respectfully rejected.  

Joined Party’s Exception 4 is related to Findings of Fact 9 and 15.  Once again, the Joined Party does not dispute the information set forth in the Findings, but offers further Findings of Facts.  In accordance with Section 120.57(1)(l), Florida Statutes, the Agency has no statutory or regulatory authority to add new Findings of Fact in the Final Order.  The Exception is respectfully rejected.  

Joined Party’s Exception 5 is to Findings of Fact 18 that he refused to supply the Petitioner’s president with complete contact listing forms.  Finding 18 is supported by competent substantial evidence in the record and is adopted.  In addition, the Joined Party once again offers further Findings of Fact that were not included by the special deputy.  In accordance with Section 120.57(1)(l), Florida Statutes, the Agency has no statutory or regulatory authority to add new Findings of Fact in the Final Order.  The Exception is respectfully rejected.  

Joined Party’s Exception 6 is an attempt to add additional information to Findings of Fact 19.  In accordance with Section 120.57(1)(l), Florida Statutes, the Agency has no statutory or regulatory authority to add new Findings of Fact in the Final Order.  The Exception is respectfully rejected.  

Joined Party’s Exception 7 is to Findings of Fact 20.  Finding 20 is supported by competent substantial evidence in the record and is adopted.  The Exception is respectfully rejected.  

A review of the record reveals that the Findings of Fact contained in the Recommended Order, other than those specified above, are based on competent substantial evidence and that the proceedings on which the Findings were based complied with the essential requirements of the law.  The Findings contained in the Recommended Order, except for those specifically modified, are adopted in this Order.  

The Joined Party offered Exceptions to the Conclusions of Law contained in the Recommended Order.  However, these Exceptions merely present more facts that it seems the Joined Party believed were inappropriately omitted from the Findings of Fact.  In accordance with Section 120.57(1)(l), Florida Statutes, the Agency has no statutory or regulatory authority to add new Findings of Fact in the Final Order.  The Exceptions are respectfully rejected.  

The Petitioner submitted Counter Exceptions to the Joined Party’s Exceptions.  Since all the Joined Party’s Exceptions, with the exception of Exception 1, were rejected, it is only necessary to address the Petitioner’s Counter Exception, which is related to the Joined Party’s Exception 1.  

Counter Exception A objects to the Joined Party’s Exception 1 alleging that it is merely a reargument of the facts and unsupported.  However, the portion of Exception 1, which objected to the special deputy’s characterization of his compensation as a draw against future commissions rather than a salary, is supported by competent substantial evidence.  Counter Exception A is respectfully rejected.  

Having fully considered the record of this case, the Recommended Order of the special deputy, the plain language of the statute, the Exceptions filed by the Joined Party, and the relevant Counter Exceptions filed by the Petitioner, I hereby adopt the Findings of Fact and Conclusions of Law of the special deputy as modified above.  

Therefore, it is ORDERED that the determination dated May 17, 2004, is REVERSED.

DONE and ORDERED at Tallahassee, Florida, this 1st day of June, 2005.
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This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest to a determination of the Respondent dated May 17, 2004, holding the Joined Party, performing services for the Petitioner, to be an employee of the Petitioner and not an independent contractor. This matter commenced when the Joined Party filed a claim for benefits.

After due notice to the parties, hearings were held on November 4, 2004, and November 18, 2004, in Orlando, Florida. An attorney represented the Petitioner.  The Petitioner’s corporate president and director of sales testified.  The Respondent was represented by a senior tax specialist.  A revenue administrator II testified for the Respondent.  The Joined Party represented himself and testified.  

The record of the case, including the six cassette tape recordings of the hearing and any exhibits submitted in evidence, is herewith transmitted. 

Issue: Whether services performed for the Petitioner by the Joined Party and other individuals constitute insured employment pursuant to Sections 443.036(21), (27), and 443.1216, Florida Statutes.

Findings of Fact: 

1. The Petitioner is a Subchapter S corporation that began doing business in February 1997.  The Petitioner’s business is freight forwarding.

2. The Joined Party performed services for the Petitioner from November 2001, through February 6, 2004.  He stopped performing services when he quit to accept other work after the amount of his draw was reduced.

3. The Joined Party interviewed with the Petitioner’s president. Discussed was the Joined Party’s prior work history; that he would perform services for the Petitioner as a sales representative; and would work for a draw against commission after January 1, 2002, and for commission only before that date.

4. The Joined Party requested work as an independent contactor, and to be responsible to pay his own payroll taxes. At the time that the Petitioner engaged the services of the Joined Party, the Joined Party understood that to be an independent contractor meant to be self-employed.  The claimant believed that he was an independent contractor until sometime near the date that he quit the work.

5. The Joined Party never entered into a written working agreement with the Petitioner.

6. The Joined Party solicited potential customers, manufacturers and warehouses, to arrange for the shipping of their goods. The Joined Party found the appropriate carrier to ship the customers’ merchandise.  

7. Sometimes the Joined Party performed other services for the Petitioner at the president’s request, such as listening to customer complaints and tracking shipments. On one occasion the Joined Party traveled to the State of Washington for a three-day training seminar at the Petitioner’s request.  On one occasion the Petitioner’s president requested that the Joined Party go to court with her regarding a customer situation, and the Joined Party did go.  Several times the Petitioner asked the Joined Party to take a client out golfing, and the Joined Party did.  For the trip to Washington and the golf trips, the claimant was reimbursed for expenses.

8. The Petitioner provided the Joined Party with a rate schedule.  However, the Joined Party was required to provide the details of each transaction to the president, who determined the actual rate charged to the customer. 

9. The Petitioner provided the Joined Party with business cards. 

10. The Joined Party spent about 70% of his workweek working out of his vehicle contacting potential customers, 20% working in the Petitioner’s place of business, and 10% working out of his home.

11. The Joined Party worked the hours of the day that he determined that he needed to work.  He normally worked from 9 a.m. to 5 p.m., Monday through Friday, because those were the customary hours that business was conducted in the industry. 

12. Some potential customers needed to complete credit applications. The Joined Party would decide which customers would complete the application and sometimes the Petitioner’s president would instruct the Joined Party to obtain one from other customers.

13. The Joined Party recorded the name, address, and telephone number of the customer to conduct business with the customer and for transport security purposes.

14. The Joined Party was given desk space in one of the Petitioner’s offices, and access to the Petitioner’s computer, printer, fax machine, and telephone.  The Joined Party was not charged for the use of these items.  

15. The Petitioner offered the Joined Party a cell phone, and the Joined Party declined the offer.  The Joined Party did not have an office at his home, but sometimes used his personal computer for work.  The Joined Party provided his own transportation and cell phone.  He was not reimbursed by the Petitioner for these items.

16. The Joined Party was provided leads for prospective customers from the Petitioner’s president and he was expected to make contact with those prospective customers. The Joined Party derived leads on his own as well as from leads he was given from the carrier business companies. The Petitioner provided the Joined Party with about 35% of his leads, and the Joined Party derived the remainder.  

17. The Joined Party received an earnings statement in the form of a form 1099-MISC. For 2003 the Joined Party filed his personal income tax using a Schedule C-Profit and Loss Statement, and filing self-employment tax.

18. The Petitioner’s president requested to meet with the Joined Party weekly. The Joined Party chose to meet with her on Mondays at 9 a.m. At these meetings, the president wanted to know what contacts the Joined Party had made. The Joined Party was given any updates with reference to security rules he was required to follow. The president asked the Joined Party to complete contact listing forms to bring to these meetings, and the Joined Party refused. After the Petitioner hired a sales manager, the president informed Joined Party that he was required to provide customer and potential customer lists so the manger and the Joined Party did not contact the same clients, and so the Joined Party would receive proper credit for any sales that he initiated.

19. The Petitioner gave gifts for the Christmas season to employees as well as to those workers that it considered independent contractors, including the Joined Party.

20. The Joined Party was not entitled to a paid vacation, but could take time off at his own discretion.

21. Two other workers, who the Petitioner considered employees, sought clients who needed freight forwarding as a part of their job duties. One was a receptionist and the other was the sales manager.  These workers had specific work days and hours established by the Petitioner, and they received fringe benefits.

22. The Petitioner submitted proposed findings of facts and conclusions of law.  Those findings that are adopted by the special deputy are incorporated in the findings of fact; those that are rejected are addressed with specificity in the conclusions of law.

Conclusions of Law:
23. Section 443.036 (21) provides that “Employment” means a service subject to this chapter under s. 443.1216 which is performed by an employee for the person employing him or her.

24. Section 443.1216, Florida Statutes provides in pertinent part:

Employment as defined in s. 443.036, is subject to this chapter under the following conditions:

(1)(a) The employment subject to this chapter includes a service performed, including a service performed in interstate commerce, by:

1.  An officer of a corporation.

2. An individual who, under the usual common-law rules applicable in determining the employer-employee relationship, is an employee.

25. The Supreme Court of the United States has held that the term "usual common law rules" is to be used in a generic sense to mean the "standards developed by the courts through the years of adjudication."  States v. W.M. Webb, Inc., 397 U.S. 179 (1970).

26. In Cantor v. Cochran, 184 So.2d 173 (Fla. 1966), the Supreme Court of Florida adopted the tests in 1 Restatement of Law, Agency 2d Section 220 (1958) used to determine whether an employer-employee relationship exists.  Section 220 provides:

(1)
A servant is a person employed to perform services for another and who, in the performance of the services, is subject to the other's control or right of control.

(2)
The following matters of fact, among others, are to be considered:

(a)
the extent of control which the business may exercise over the details of the work;

(b)
is the worker in a distinct occupation or business;

(c)
is this type of work usually done under the direction of the employer or by a specialist without supervision;

(d)
the skill required;

(e)
who supplies the place of work, tools, and materials;

(f)
the length of time employed;

(g)
the method of payment;

(h)
is the work a part of the regular business of the employer;

(i)
do the parties believe it is an independent relationship;

(j)
is the principal in business.

27. To determine whether the Joined Party performing services for the Petitioner was an employee of the Petitioner or an independent contractor, the above factors must be analyzed using the facts in this case.

28. The Petitioner exercised minimal control over the details of the work.  The Joined Party decided the days and hours that he worked. The Petitioner’s president wanted to meet with him once each week to review his leads and update his security knowledge.  The Joined Party refused to provide the Petitioner with sheets listing his leads.  He volunteered to attend a meeting out of town and to attend a court hearing with the Petitioner’s president.  Most of his leads were those he derived by using resources other than the Petitioner.  Occasionally the Petitioner directed the Joined Party to secure a credit application and to follow up on some leads.  This minimal amount of control exercised by the Petitioner is an indicator of independence, not employment.

29. The Joined Party performed the business of the Petitioner. The Joined Party was not in a distinct occupation from the Petitioner.  The fact that the Joined Party was not in a distinct occupation and not in business for himself is an indicator of employment, not independence.

30. The Joined Party performed sales services. These jobs may or may not be performed under the direction of a supervisor.  The Joined Party performed most of his services away from the Petitioner’s place of business where and when he had no supervision. There has been no show of supervision while he was at the Petitioner’s place of business. The lack of supervision by the Petitioner is an indicator of independence, not employment.

31. The Joined Party performed sales services.  His job required a reasonable amount of skill.  Typically, skilled labor is performed in independent relationships, rather than employment.

32. The Petitioner provided a place for the Joined Party to work, but he spent the majority of his time working out of his personal vehicle or his own home.  Independent contractors generally provide their own operation bases.

33. The Joined Party worked for an indefinite period and quit without liability for failure to fulfill a contract. This is an indicator of employment, as independent contractor relationships generally require a specific result and include penalty provisions for failure to meet the terms of the contract. 

34. The Joined Party received no fringe benefits, was responsible for payment of his own taxes, and received a Form 1099-MISC. The Joined Party filed a profit and loss statement to the Internal Revenue Service when filing his personal income tax, as well as self-employment tax.  These factors are an indicator of an independent relationship. 

35. The Joined Party was informed at the onset of this relationship that he was an independent contractor. He felt as though he were self-employed during the majority of his relationship with the Petitioner.  These facts indicate an informed agreement between the parties, which is an important part of any independent relationship.

36. The relationship of employer and employee requires control and direction by the employer over the actual conduct of the employee.  This exercise of control over the person as well as the performance of the work to the extent of prescribing the manner in which the work shall be executed and to the method and details by which the desired result is to be accomplished is the feature that distinguishes an independent contractor from a servant. Collins v. Federated Mutual Implement and Hardware Insurance Company, 247 So.2d 461, 463 (Fla. 4th DCA 1971); See also La Grande v. B. & L. Services, Inc., 432 So.2d 1364 (Fla. 1st DCA 1983).

37. In addition, the degree of control exercised by a business over a worker is the principal consideration in determining employment status. If the business is only concerned with the results and exerts no control over the manner of doing the work, then the worker is an independent contractor. States Telephone Company v. Department of Labor and Employment Security, 410 So.2d 1002 (Fla. 3rd DCA 1982); Personnel Agency of Ft. Lauderdale, Inc. v. Department of Labor and Employment Security, 407 So.2d 249 (Fla. 4th DCA 1981).

38. The Petitioner was concerned with the Joined Party’s results and exerted minimal control over the manner that the Joined Party did the work. 

39. There were conflicts in testimony that came before this Special Deputy for resolution. All relevant conflicts are resolved in favor of the Petitioner’s witnesses based on the internal consistency of that party’s testimony and the candor of the parties at the hearing.

40. The relationship between the Petitioner and Joined Party contained indicators of employment as well as indicators of an independent relationship. However, based upon the manifest weight of the evidence, particularly the understanding between the parties regarding the nature of the relationship and the independent manner in which the Joined Party performed services, it should be concluded that the Joined Party was an independent contractor and not an employee of the Petitioner.

Recommendation:  It is recommended that the determination dated May 17, 2004, be REVERSED.

Respectfully submitted on December 13, 2004.
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