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	PETITIONER:
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O R D E R

This matter comes before me for final Agency Order.

Having fully considered the Special Deputy’s Recommended Order and the record of the case and, in the absence of any exceptions to the Recommended Order, I hereby adopt the Findings of Fact and Conclusions of Law as set forth therein, a copy of which is attached hereto and incorporated herein.

In consideration thereof, it is hereby ORDERED that the Petitioner’s appeal is accepted as timely and that the determination dated July 1, 2004, is AFFIRMED.

DONE and ORDERED at Tallahassee, Florida, this _______ day of January 2005.
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	Tom Clendenning

	Deputy Director
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RECOMMENDED ORDER OF SPECIAL DEPUTY
TO:  
Tom Clendenning, Deputy Director


Office of the Deputy Director

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest to a determination of the Respondent dated July 1, 2004.

After due notice to the parties, a hearing was held on November 9, 2004, by telephone.  The Petitioner, represented by the controller, appeared and testified.  The Respondent, represented by the Senior Tax Specialist for the Maitland Service Center of the Florida Department of Revenue, appeared and testified.

The record of the case, including the cassette tape recordings of the hearing and any exhibits submitted in evidence, is herewith transmitted.   The parties waived their right to submit proposed findings of fact and conclusions of law.

Issue:   Whether services performed for the petitioner constitute insured employment, pursuant to Sections 443.036(21), (27), and 443.1216, Florida Statutes.

Whether the Petitioner's corporate officers received remuneration for employment which constitutes wages paid to them by the Petitioner as provided in Sections 443.036(21) and (44), Florida Statutes, and Rule 60BB-2.025(2), Florida Administrative Code.

Whether the Petitioner filed a timely protest pursuant to Sections 443.131(3)(h), 443.141(2) and/or 443.1312, Florida Statutes, and Rule 60BB-2.035, Florida Administrative Code.

Findings of Fact:  

1. The Petitioner is a sub chapter S corporation.  The stock of the corporation is owned by the president of the corporation.  The president also owns other companies and receives a salary from one of the other corporations which he owns.  A common paymaster election has not been made.

2. The president is the chief operating officer and spends approximately fifty percent of his time operating the petitioner’s business.

3. The president receives a weekly disbursement of $1000 from the Petitioner.  The Petitioner does not consider the disbursement to be wages and no taxes are withheld.  The disbursements are made from the owner’s equity account, which contains the Petitioner’s business profits.

4. In 2004 the Petitioner was audited by the Florida Department of Revenue.  The tax auditor identified the disbursements paid to the president and determined that the disbursements were unreported wages for the year of 2003 and for the first quarter of 2004.

5. The tax auditor prepared a determination containing the audit results.  The determination was dated to have been mailed on or before July 1, 2004.  The determination was not mailed from the office of the tax auditor but from the central office in Tallahassee.  The determination states “The findings will become conclusive and binding unless you file a written protest, giving your reasons in detail, within twenty (20) days from the date of this letter.”

6. The determination was mailed to the Petitioner’s correct post office box address.

7. The Petitioner’s controller picks up the mail from the post office box approximately two times each week.  The controller opens the mail.

8. During the latter part of July the controller received the determination in the mail.  On August 1, 2004, the controller wrote a letter of protest to the determination.  The letter was mailed August 6, 2004.

Conclusions of Law:

Section 443.141(2) (b), Florida Statutes, provides:

Subject to the foregoing provisions of this subsection, the division shall by regulation prescribe the manner pursuant to which an employing unit which has been determined to be an employer may file an appeal and be afforded an opportunity for a hearing on such determination.  Pending such hearing, the employing unit shall file reports and pay contributions in accordance with §443.131.

Rule 60BB-2.035(3), Florida Administrative Code, provides:

All applications for review of tax rates and all protests of liability and reimbursement billing must be in writing, signed by the protesting party or an authorized representative, and should contain a short and concise statement of the facts and grounds for disagreement.

(a)
Determinations will become final and binding unless application for review and protest is filed with the Division within 15 days from the mailing date of the determination.  If not mailed, the determination will become final 15 days from the date the determination is delivered.

Although the Respondent’s determination is dated July 1, 2004, there is no evidence that the determination was mailed on or before that date.  The testimony of the controller that the determination was not received until more than twenty days after July 1 rebuts the presumption of routine mailing.  The letter of protest was mailed within twenty days of receipt of the determination.

Section 443.036(21), Florida Statutes, provides:


“Employment” means a service subject to this chapter under s. 443.1216 which is performed by an employee for the person employing him or her.

Section 443.1216, Florida Statutes, provides in pertinent part:


(1)(a)  The employment subject to this chapter includes a service performed, including a service performed in interstate commerce, by:



1.  An officer of a corporation.


2. An individual who, under the usual common law rules applicable in determining the employer-employee relationship, is an employee.

Section 443.036 (20) (c, Florida Statutes, provides:

Any person who is an officer of a corporation and who performs services for such Corporation within this state, whether or not such services are continuous, shall be deemed to be an employee of the corporation during all of each week of his or her tenure of office, regardless of whether or not he or she is compensated for such services.  Services shall be presumed to have been rendered the corporation in cases where such officer is compensated by means other than dividends upon shares of stock of such corporation owned by him or her.

Section 443.036(44), Florida Statutes, provides:


“Wages” means remuneration subject to this chapter under s. 443.1217.

Section 443.1217(1), Florida Statutes, provides:


The wages subject to this chapter include all remuneration for employment, including commissions, bonuses, back pay awards, and the cash value of all remuneration paid in any medium other than cash.

Based on the above cited law, an officer of a corporation who is active in the operation of the business is, by law, an employee of the corporation.  If the officer receives any remuneration, the remuneration is wages.  The Petitioner’s president performed substantial services for the Petitioner and he received remuneration.  Thus, the remuneration paid to the Petitioner’s president is wages subject to the unemployment compensation law.

Recommendation:  It is recommended that the Petitioner’s protest to the July 1, 2004, determination be accepted as timely filed.  It is recommended that the determination dated July 1, 2004, be AFFIRMED.

Respectfully submitted on November 19, 2004.
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