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	PETITIONER:
	

	Employer Account No. - 0132536
	

	WEST ORANGE COUNTRY CLUB
	

	
	

	
	PROTEST OF LIABILITY

	
	DOCKET NO. 2004-57541L

	RESPONDENT:
	

	State of Florida
	

	Agency for Workforce Innovation
	

	c/o Department of Revenue
	


O R D E R

This matter comes before me for final Agency Order.

Having fully considered the Special Deputy’s Recommended Order and the record of the case and, in the absence of any exceptions to the Recommended Order, I hereby adopt the Findings of Fact and Conclusions of Law as set forth therein, a copy of which is attached hereto and incorporated herein.

In consideration thereof, it is hereby ORDERED that the determination dated June 3, 2004, which held the Joined Party was an employee of the Petitioner during May and June 2003, is REVERSED.  

DONE and ORDERED at Tallahassee, Florida, this _______ day of January, 2005.
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	Tom Clendenning

	Deputy Director

	Agency for Workforce Innovation
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RECOMMENDED ORDER OF SPECIAL DEPUTY
TO:  
Tom Clendenning, Deputy Director


Office of the Deputy Director

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest to a determination of the Respondent dated June 3, 2004, holding the Joined Party performing services for the Petitioner as membership sales representative as an employee and not an independent contractor.  This matter was commenced when the Joined Party filed a claim for benefits effective March 21, 2004.
After due notice to the parties, a hearing was held on September 28, 2004 in Orlando, FL.  The Petitioner was represented by the office manager who testified.  The general manager also testified.  The Respondent was represented by the tax auditor II who testified.  The Joined Party did not appear.   The day following the hearing the Joined Party requested to be heard as she had just returned from being out of town due to the recent hurricane.  After due notice to the parties, a hearing was held on October 28, 2004 in Orlando, FL.  The office manager represented the Petitioner.  The tax auditor II represented the Respondent.  The Joined Party represented herself and testified.  

The record of the case, including the two cassette tape recordings of the hearing and any exhibits submitted in evidence, is herewith transmitted. 

Issue:    Whether services performed for the Petitioner by the Joined Party and other individuals constitute employment pursuant to Sections 443.036(21), (27), and 443.1216, Florida Statutes.
Findings of Fact:  

1. The Petitioner is a Florida Corporation and has been in business since 1967.  

2. The Petitioner is a private golf club.

3. Usually, the Petitioner utilizes the services of an employee leasing company to provide labor.  The Petitioner does all of the hiring and firing of its personnel, not the employee leasing company.  Occasionally, the Petitioner has engaged the services of workers who it paid directly rather than lease them through the employee leasing company. The Joined Party was one of those individuals and the only one to perform services for the Petitioner as a membership sales representative.

4. The Petitioner sells memberships. Any of the leased employees may sell memberships. None except the newest golf pro receives compensation for the sale above the worker’s regular rate of pay.  The newest golf pro does receive additional remuneration for membership sales.

5. For a period of time, the Petitioner engaged the services of Lake to Bay LLC to sell memberships.  During this time, the Joined Party was employed with that firm selling memberships for the Petitioner.

6. The Petitioner cancelled its contract with Lake to Bay LLC, giving that company 30-days notice before terminating the contract.  

7. At the end of that thirty day period, the Petitioner’s general manager approached the Joined Party and asked her if she could continue working with prospects with whom she had been working but had not completed her presentation.  The general manager agreed to allow the Joined Party to work with the prospects that she had at that time, performing services as a membership sales representative.  The Joined Party did work with a few new prospects who visited the Petitioner’s place of business while she was performing services there. 

8. The Joined Party began working on May 20, 2003, and was given the same salary and rate of commission she had been paid by Lake to Bay LLC ($450 per week) and a ten percent commission for each new member.  The Joined Party was remunerated per that agreement for three weeks, the length of time she projected she would complete her dealings with these prospects.  The Joined Party did not complete the work in that time.  She remained one additional week and was remunerated by commission only for the additional week. The Petitioner provided the Joined Party with an earnings statement Form 1099-MISC, as agreed by the parties at the time the Joined Party was originally engaged by the Petitioner

9. The Joined Party does not know specifically how the income was reported for personal federal income tax purposes.  She paid self-employment tax based on her income from the Petitioner.

10. The claimant stopped working on June 3, 2003, because she had completed working with all of her prospects.

11. The Petitioner had allowed Lake to Bay LLC to deviate from the Petitioner’s established membership prices. The Petitioner did not change the Joined Party’s ability to follow that procedure with her prospects.  All deviations from established membership prices went before the Petitioner’s board for approval. 

12. The Petitioner provided the Joined Party with an office to meet with her prospects.

13. The Joined Party worked at times when she made appointments with the prospects.  Appointments had to occur during the Petitioner’s normal 8 a.m. until dark operating hours.

14. The Joined Party provided her prospects with tours of the property.  None of the leased employees were involved in these tours that were conducted on foot.

15. The Joined Party had her prospects complete an application for membership provided by the Petitioner. The Joined Party submitted those applications to the office manager.  The office manager used those applications to determine the amount of the Joined Party’s commission.
Conclusions of Law:   

16. Section 443.036 (21) provides that “Employment” means a service subject to this chapter under s. 443.1216 which is performed by an employee for the person employing him or her.

17. Section 443.1216, Florida Statutes provides in pertinent part:

Employment as defined in s. 443.036, is subject to this chapter under the following conditions:

(1)(a) The employment subject to this chapter includes a service performed, including a service performed in interstate commerce, by:

1. An officer of a corporation.

2. An individual who, under the usual common-law rules applicable in determining the employer-employee relationship, is an employee.

18. The Supreme Court of the United States held that the term "usual common law rules" is to be used in a generic sense to mean the "standards developed by the courts through the years of adjudication." United States v. W.M. Webb, Inc., 397 U.S. 179 (1970).  In Cantor v. Cochran, 184 So.2d 173 (Fla. 1966), the Supreme Court of Florida adopted the tests in 1 Restatement of Law, Agency 2d Section 220 (1958) used to determine whether an employer-employee relationship exists. Section 220 provides:

(1)
A servant is a person employed to perform services for another and who, in the performance of the services, is subject to the other's control or right of control.

(2)
The following matters of fact, among others, are to be considered:

(a)
the extent of control which, under the agreement, the business may exercise over the details of the work;

(b)
whether the worker is in a distinct occupation or business;

(c)
whether the type of work is usually done under the direction of the employer or by a specialist without supervision;

(d)
the skill required;

(e)
who supplies the place of work, tools, and materials;

(f)
the length of time employed;

(g)
the method of payment;

(h)
whether the work is part of the regular business of the employer;

(i)
whether the parties believe the relationship is independent;

(j) whether the principal is in business.
19. To determine whether the Joined Party performing services for the Petitioner as a membership sales representative was the Petitioner’s employee or an independent contractor, the above factors must be analyzed using the facts in this case. 
20. The Petitioner did not exercise control over the details. The lack of control by the Petitioner is an indicator of independence, not of an employee.

21. The Joined Party performed the businesses of the Petitioner. The Joined Party was not in a distinct occupation from the Petitioner.  The fact that the Joined Party was not in a distinct occupation is an indicator of employment, not independence.

22. The Joined Party performed sales work. Such jobs might or might not be performed under the direction of a supervisor.  The Joined Party was not supervised.  The lack of supervision exercised by the Petitioner is an indicator of independence, not employment.

23. The Joined Party performed sales work.  These jobs require a variable amount of skill.  The Joined Party was skilled at her work. Skilled labor may be indicative of an employment or an independent relationship.

24. The Petitioner provided the place of work. Few tools and materials were required. Provision of an office by the Petitioner is an indicator of employment, as independent contractors generally provide their own work areas and operation bases.

25. The Joined Party worked for a period defined to reach a specific result. This is an indicator of independence, as independent contractor are generally hired to complete a specific job, rather than in a continuing relationship.

26. The Joined Party received no fringe benefits, was responsible for paying her own taxes, and received a Form 1099-MISC.  The Joined Party paid self-employment tax to the Internal Revenue Service when filing her personal income tax.  These factors are indicative of an independent relationship. 

27. The Joined Party agreed to work as an independent contractor at the inception of this relationship.  The presence of an informed agreement between the parties is an important part of any independent relationship.

28. The relationship of employer and employee requires control and direction by the employer over the actual conduct of the employee.  This exercise of control over the person as well as the performance of the work to the extent of prescribing the manner in which the work shall be executed and to the method and details by which the desired result is to be accomplished is the feature that distinguishes an independent contractor from a servant. Collins v. Federated Mutual Implement and Hardware Insurance Company, 247 So.2d 461, 463 (Fla. 4th DCA 1971); See also La Grande v. B. & L. Services, Inc., 432 So.2d 1364 (Fla. 1st DCA 1983).

29. In addition, the degree of control exercised by a business over a worker is the principal consideration in determining employment status.  If the business is only concerned with the results and exerts no control over the manner of doing the work, then the worker is an independent contractor.  States Telephone Company v. Department of Labor and Employment Security, 410 So.2d 1002 (Fla. 3rd DCA 1982); Personnel Agency of Ft. Lauderdale, Inc. v. Department of Labor and Employment Security, 407 So.2d 249 (Fla. 4th DCA 1981).

30. The Joined Party had previously worked as an employee of a contractor providing services to the Petitioner and was aware of the difference between an employee and an independent contractor. The Joined Party was responsible for the payment of her own payroll taxes, and established her own work schedule with minimal influence or control by the Petitioner. The Petitioner was interested only in the results of the Joined Party’s efforts and not the details of her work.

31. There were conflicts in testimony that came before this Special Deputy for resolution.  All relevant conflicts were resolved in favor of the Joined Party based on the internal consistency of that party’s testimony and the candor of the parties at the hearing.

32. Based upon the manifest weight of the evidence in this case, it is concluded that the Joined Party performing services for the Petitioner as a membership sales representative was an independent contractor and not an employee of the Petitioner.
Recommendation:  It is recommended that the determination dated June 3, 2004, be REVERSED.

Respectfully submitted on December 10, 2004.
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	B H ANDERSON, Special Deputy

	Office of Appeals
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