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O R D E R

This matter comes before me for final Agency Order.

Upon reviewing the Special Deputy’s Recommended Order, it is noted that a mistake was made in recording the date of the telephone hearing.  In the second paragraph of the order, the telephone hearing date is recorded as February 22, 2005.  This date is hereby corrected to reflect that the telephone hearing was conducted on February 25, 2005.  At conclusion of the telephone hearing, the parties were notified that they could submit Proposed Findings of Fact and Conclusions of Law within 15 days from the conclusion of the hearing.  The Petitioner submitted Proposed Findings of Fact and Conclusions of Law via certified mail postmarked March 11, 2005.  Basing his calculation on the incorrect hearing date, February 22, 2005, the Special Deputy concluded that the Petitioner’s Proposed Findings of Fact and Conclusions of Law were not timely submitted; therefore, the Special Deputy did not consider the Petitioner’s Proposed Findings of Fact and Conclusions of Law when he issued the Recommended Order.  A review of the record reflects that, as pointed out by the Petitioner, the Petitioner’s Proposed Findings of Fact and Conclusions of Law were timely submitted, as the telephone hearing was actually conducted on February 25, 2005.  Although the Special Deputy improperly declined to consider the Petitioner’s Proposed Findings of Fact and Conclusions of Law, it is noted that the facts proposed by the Petitioner were indeed included in the Findings of Fact set forth by the Special Deputy, and the Petitioner was not harmed by the Special Deputy’s failure to consider the Proposed Findings of Fact and Conclusions of Law as the Special Deputy recommended that the determination dated May 17, 2004, be reversed.  

Having fully considered the Special Deputy’s Recommended Order and the record of the case and, in the absence of any exceptions to the Recommended Order, I hereby adopt the Findings of Fact and Conclusions of Law as set forth therein, a copy of which is attached hereto and incorporated herein.

In consideration thereof, it is hereby ORDERED that the determination dated May 17, 2004, is REVERSED.

DONE and ORDERED at Tallahassee, Florida, this _______ day of April, 2005.
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RECOMMENDED ORDER OF SPECIAL DEPUTY
TO:  
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Office of the Deputy Director

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest to a determination of the Respondent dated May 17, 2004.

After due notice to the parties, a hearing was held on October 11, 2004, by telephone.  The Respondent, represented by a Revenue Administrator II from the Department of Revenue, appeared and testified.  The Petitioner, represented by its corporate president, appeared and testified.  The Petitioner’s controller appeared as a witness.  After due notice to the parties a hearing was held by telephone on February 22, 2005.  The Respondent, represented by a Revenue Administrator from the Department of Revenue, appeared and testified.  A Revenue Specialist I testified as a witness.  The Petitioner, represented by its president, appeared and testified.  The controller appeared as a witness.

The record of the case, including the cassette tape recordings of the hearing and any exhibits submitted in evidence, is herewith transmitted.  Proposed Findings of Fact and Conclusions of Law were received from the Petitioner by certified mail postmarked March 11, 2005.  The Petitioner’s Proposed Findings of Fact and Conclusions of Law were not timely submitted and will not be considered.

Issue:   Whether the Petitioner is entitled to a waiver of penalty and interest for delinquent reports pursuant to Section 443.141(1), Florida Statutes and Rule 60BB-2.028(4), Florida Administrative Code.

Findings of Fact:  

1. The Petitioner is a corporation which began business activity in 1987.  The Petitioner’s business activity is the management and operation of municipal golf and tennis facilities.  The Petitioner is reimbursed by the municipalities for payroll costs, including unemployment taxes paid by the Petitioner.

2. The Petitioner became inactive effective October 9, 1998, and the business activity was assumed by a sister corporation.

3. The Petitioner became active again in September 2000.  The Petitioner hired a payroll accounting firm, Compupay, to file its payroll tax reports.  Compupay filed the unemployment tax report for the quarter ending September 30, 2000; however, Compupay used a tax rate of .0293 and a mailing address of 1177 NE 8th Street, Suite 309.  That address had been obsolete for several years.

4. On November 28, 2000, Compupay or the Petitioner submitted a Power of Attorney appointing Compupay as the Attorney-in-Fact.  The Power of Attorney listed a mailing address for Compupay and also listed the Petitioner’s mailing address as 1300 Park of Commerce, Suite 272.  The Power of Attorney was received by the Department, however, the Department did not process the address change shown on the Power of Attorney.

5. Compupay submitted the Petitioner’s tax report for the quarter ending December 31, 2000, using the obsolete address and the .0293 tax rate.

6. The Petitioner was reactivated by the Department based on the payroll information submitted on the September 30, 2000, tax report.  The Department reactivated the account with an address of 2200 Highland Avenue, a valid address of one of the Petitioner’s business locations.

7. On February 15, 2001, a Revenue Specialist with the Department initiated an address change from 2200 Highland Avenue to the Petitioner’s obsolete former address, 1177 NE 8th Street, Suite 309.

8. On February 23, 2001, the Department mailed a determination of liability to the Petitioner based on the payroll information shown on the September 30, 2000, tax report.  That determination also notified the Petitioner of its tax rate for the 2001 tax year, .0540.  The determination of liability was mailed to the obsolete address of 1177 NE 8th Street, Suite 309.  The Petitioner did not receive the determination.

9. Since the Petitioner did not receive the notice of tax rate and did not receive blank quarterly tax reports from the Department, Compupay continued to file facsimile reports using the tax rate of .0293.  Compupay used the obsolete address on the reports for the first, second, and third quarters of 2001.  For the quarter ending December 31, 2001, Compupay used the address of 2200 Highland Avenue.  The Department did not initiate an address change based on the address entered on the December 31, 2001, tax report.  Effective December 31, 2001, the Petitioner once again became inactive.

10. During the 2001 calendar year the Petitioner paid taxes computed at the tax rate of .0293 in the amount of $9,271.34.  The correct amount of the taxes due at a tax rate of .0540 was $17,087.11.  The Petitioner underpaid its taxes by $7,815.77.

11. The Department mailed letters to the Petitioner at the obsolete address in an attempt to notify the Petitioner of the indebtedness and to collect the unpaid taxes.  The Petitioner did not receive those letters.  The Department charged interest at the rate of 1% per month on the outstanding indebtedness.  Eventually, the Department filed a tax lien for the outstanding indebtedness and the interest that had been imposed.

12. In December 2003 an employee of the Department contacted the Petitioner concerning the indebtedness.  It was at that time the Petitioner first learned that there was a balance due for taxes and that interest was being charged on the indebtedness.

13. The Petitioner requested that the Department waive the interest charges.  On May 17, 2004, a determination was issued denying the Petitioner’s request for waiver of interest.  On May 25, 2004, the Petitioner appealed the denial of waiver.

Conclusions of Law:  
14. Rule 60BB-2.028, Florida Administrative Code, provides in pertinent part:

Waiver of Penalty and Interest for Delinquent Reports.  Pursuant to Sections 443.1316 and 443.141(1), F.S., the Agency through its designee, the Department of Revenue is authorized to waive imposition of interest or penalty when the employer files a written request for waiver establishing that the imposition of interest or penalty would be inequitable.  Examples of such inequity include situations where the delinquency was caused by one of the following factors:

(a) The required report being addressed or delivered to the wrong state or federal agency.


(b) Death or serious illness of the person responsible for the preparation and filing of the report.


(c) Destruction of the employer’s business records by fire or other casualty.


(d) Unscheduled and unavoidable computer down time.


(e) Erroneous information provided to the employer by the Agency or its designee, the Department of Revenue; failure of the Agency through its designee, the Department of Revenue to furnish proper forms upon timely application by the employer: inability of the employer to obtain an interview with a representative of the Agency or its designee, the Department of Revenue.  In each of these cases, a diligent attempt to obtain the necessary information or forms must have been made by the employer in sufficient time that prompt action by the Agency through its designee, the Department of Revenue would have allowed the reports to be timely filed.

15. The above cited rule refers to penalty and interest which has been imposed due to delinquent filing of tax reports.  The Petitioner’s tax reports were not delinquent.  All of the reports were filed before the penalty after date.  A portion of the Petitioner’s contributions are delinquent.

16. The Petitioner timely requested waiver of interest imposed on the underpaid taxes.  The Petitioner underpaid its taxes because the Department of Revenue failed to diligently notify the Petitioner of the correct tax rate.  It is without argument that the Petitioner and its Attorney-in-Fact, Compupay, are partially responsible for the Agency’s failure.  Compupay continued to use an obsolete address on the facsimile tax reports.  However, when the Department reactivated the account, it had in its possession a correct mailing address, because the Department used that correct address to reactivate the account.  In addition, the Power of Attorney received on or about November 28, 2000, contained the correct address of the Petitioner and the correct address of its Attorney-in-Fact.  The Respondent’s witness was unable to offer an explanation concerning why the Department changed the Petitioner’s address to an address that had been obsolete for several years.  The witness suggested that the address change was initiated, without contacting the Petitioner, because of the address used on the facsimile tax report.  However, she was unable to offer any explanation why, if that were true, the Department did not initiate an address change based on the address shown on the facsimile tax report for the quarter ending December 31, 2001.

17. Based on the facts of this case it is clear that the Petitioner filed the required tax reports and paid the tax that was believed to have been correctly computed.  Since the Respondent was at least partially responsible for the Petitioner’s failure to use the correct tax rate, it is recommended that the interest be waived.

Recommendation:  It is recommended that the determination dated May 17, 2004, be REVERSED.

Respectfully submitted on March 28, 2005.
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