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O R D E R

This matter comes before me for final Agency Order. 

This case commenced upon receipt of a timely appeal to the Respondent’s determination that the Petitioner was liable for unemployment compensation taxes based on services performed by the Joined Party and any other individuals who worked for the Petitioner as summer clerks. The record reflects that current clerks or “runners” and all employees who provide services to the Petitioner were leased from Staff Link, an employee leasing company, with the exception of the Joined Party and possibly one other person.  At issue in this case is the status of the Joined Party and any other summer clerks who were not part of the leasing agreement.  

After conducting two hearings, the special deputy issued a recommended order on October 22, 2004.  Based on his analysis of the evidence, the special deputy recommended that the determination be reversed with respect to the Petitioner and that the leasing company be held liable for unemployment compensation taxes due as the result of wages paid to the Joined Party and any other individuals at issue. A copy of the special deputy’s Recommended Order is attached hereto.

With respect to the recommended order, Section 120.57(1)(l), Florida Statutes, provides:

The agency may adopt the recommended order as the final order of the agency. The agency in its final order may reject or modify the conclusions of law over which it has substantive jurisdiction and interpretation of administrative rules over which it has substantive jurisdiction. When rejecting or modifying such conclusions of law or interpretation of administrative rule, the agency must state with particularity its reasons for rejecting or modifying such conclusion of law or interpretation of administrative rule and must make a finding that its substituted conclusion of law or interpretation of administrative rule is as or more reasonable than that which was rejected or modified. Rejection or modification of conclusions of law may not form the basis for rejection or modification of findings of fact.  The agency may not reject or modify the findings of fact unless the agency first determines from a review of the entire record, and states with particularity in the order, that the findings of fact were not based upon competent substantial evidence or that the proceedings on which the findings were based did not comply with essential requirements of law.

A review of the record establishes that the Special Deputy’s proposed findings of fact are supported by the record. The special deputy’s findings of fact are thus adopted in this Final Order.  

No exceptions to the Recommended Order were received. However, the special deputy’s conclusion that the leasing company is liable for unemployment compensation taxes for the Joined Party’s services to the Petitioner is not based on a reasonable application of the law to the facts.  Staff Link was not a party to these proceedings. Unless joined as a party, assigning liability to that entity would be inappropriate.  Additionally, while the law permits the Petitioner to lease employees, it does not require that the Petitioner do so. The facts reflect that the Petitioner did not lease the Joined Party from Staff Link, but employed him under a different hiring and pay arrangement.  The Petitioner, not the leasing company, hired, paid, and supervised the Joined Party outside of the leasing company agreement. No link was established between the Joined Party, the Petitioner, and the leasing company. Rather, the record reflects that the Petitioner met the liability criteria based on the Joined Party’s services and was properly held liable with respect to wages paid for those services. The special deputy’s conclusion that the leasing company should be held liable for contributions based on the Joined Party’s services to the Petitioner is rejected.  All other proposed conclusions of law contained in the recommended Order are supported by the record and are adopted in this Final Order.  

In consideration thereof, it is hereby ORDERED that the determination dated May 26, 2004, is AFFIRMED. Although the Petitioner established unemployment compensation tax liability based on wages paid to the Joined Party, it may contact the Department of Revenue for assistance if it and the leasing company wish to retroactively extend the leasing agreement to include the Joined Party and any similarly hired worker as employees of the leasing company instead of employees of the Petitioner.

DONE and ORDERED at Tallahassee, Florida, this _____ day of December, 2004.
[image: image1.png]
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RECOMMENDED ORDER OF SPECIAL DEPUTY

TO:  
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Office of the Deputy Director

This matter comes before the undersigned Special Deputy pursuant to the Petitioner’s protest to a determination of the Respondent dated May 26, 2004.

After due notice to the parties, a hearing was held on July 16, 2004.  The Petitioner appeared and testified.  After due notice to the parties, a second hearing was held on October 14, 2004.  The Petitioner appeared and testified.  The Respondent was represented by a tax audit supervisor from the Department of Revenue.  The Petitioner submitted Proposed Findings of Fact and Conclusions of Law following the first hearing.  The Petitioner did not supplement those proposals following the second hearing.  Those proposals that are relevant and supported by the record are adopted herein.  Those proposals that are rejected are discussed in Conclusions of Law.

The record of the case, including the cassette tape recordings of the hearing and any exhibits submitted in evidence, is herewith transmitted. 

Issue:   Whether services performed for the Petitioner by the Joined Party and other individuals constitute insured employment pursuant to Sections 443.036(21), (27), and 443.1216, Florida Statutes.

Whether the Petitioner meets the requirements of liability for Florida unemployment compensation contributions pursuant to Sections 443.036(19) and (21), Florida Statutes.

Findings of Fact:  

1. The Petitioner is a limited liability corporation which operates a law practice.  Since its inception on February 1, 2000, the petitioner has contracted with an employee leasing company, Stafflink Outsourcing IV, to supply its employees.  Stafflink Outsourcing IV reports the employees leased back to the Petitioner under its Florida Unemployment Tax account number, 2212538.  The Petitioner has four to five acknowledged employees, not including the managing partners.

2. During the summer of 2003 a client inquired if the firm had any work to keep his son busy for a few weeks before his son relocated to California to attend school.  The firm agreed to provide work to the son as a courtesy to the client.

3. The client’s son, the Joined Party in this case, was hired to work as a temporary “gofer” or “clerk” in the Petitioner’s office.  The Petitioner may have used the services of other temporary clerks or gofers in the past.  One of the employees leased through Stafflink Outsourcing IV is a full time gofer.  The Petitioner considered the Joined Party to be an independent contractor.  The Petitioner did not report his earnings to Stafflink Outsourcing IV as a leased employee nor did the Petitioner report the Joined Party’s earnings to the Department of Revenue as an employee of the Petitioner.  It is the status of the Joined Party and any other “summer clerks” that is at issue here.

4. The Joined Party was hired to do whatever the managing partners and the staff needed him to do.  His work did not require any skill or substantial training.  He made copies, cleaned the conference table, loaded and unloaded the dishwasher, served coffee and water to clients, took mail to the drop box, ran errands, and performed other miscellaneous duties as instructed.  He was required to personally perform the assigned duties.

5. The Joined Party did not have to provide any materials, supplies, or equipment to do the work.  His work was performed at the office of the Petitioner during the normal business hours of the firm.  Occasionally, the Joined Party would be sent to the courthouse, which is within walking distance of the Petitioner’s office.

6. The Joined Party worked for the Petitioner from August 9, 2003, until September 19, 2003.  The Petitioner paid him either an hourly wage or an agreed upon amount each week.  The Joined Party did not bill the Petitioner for his services.  The total amount paid to the Joined Party is $1816.00.  No taxes were withheld from his pay and the Petitioner provided him with Form 1099-MISC at the end of the calendar year.

7. After working for the Petitioner the Joined Party relocated to California and filed a claim for unemployment compensation benefits, listing the Petitioner as a former employer, and requesting wage credits for his work with the Petitioner.  The investigation was assigned to The Florida Department of Revenue to determine whether or not the Joined Party was an employee of the Petitioner.  Without regard to the fact that the Petitioner leased all of its employees from Stafflink Outsourcing IV, the auditor determined, on the basis of the money paid to the Joined Party by the Petitioner, that the Joined Party was an employee of the Petitioner and that his wages were sufficient to establish that the Petitioner was a liable employer effective August 8, 2003.

Conclusions of Law:  Section 443.036(21), Florida Statutes, provides:


“Employment” means a service subject to this chapter under s. 443.1216 which is performed by an employee for the person employing him or her.

Section 443.1216, Florida Statutes, provides in pertinent part:


(1)(a)  The employment subject to this chapter includes a service performed, including a service performed in interstate commerce, by:



1.  An officer of a corporation.


2.  An individual who, under the usual common law rules applicable in determining the employer-employee relationship, is an employee.  However, whenever a client, as defined in s. 443.036(18), which would otherwise be designated as an employing unit has contracted with an employee leasing company to supply it with workers, those workers are considered employees of the employee leasing company.  An employee leasing company may lease corporate officers of the client to the client and to other workers, except as prohibited by regulations of the Internal Revenue Service.  Employees of an employee leasing service must be reported under the employee leasing company’s tax identification number and contribution rate for work performed for the employee leasing company.

The Supreme Court of the United States held that the term "usual common law rules" is to be used in a generic sense to mean the "standards developed by the courts through the years of adjudication."  United States v. W.M. Webb, Inc., 397 U.S. 179 (1970).  In Cantor v. Cochran, 184 So.2d 173 (Fla. 1966), the Supreme Court of Florida adopted the tests in 1 Restatement of Law, Agency 2d Section 220 (1958) used to determine whether an employer-employee relationship exists.  Section 220 provides:

(1)
A servant is a person employed to perform services for another and who, in the performance of the services, is subject to the other's control or right of control.

(2)
The following matters of fact, among others, are to be considered:

(a)
the extent of control which, by the agreement, the business may exercise over the details of the work;

(b)
whether the worker is in a distinct occupation or business;

(c)
whether the type of work is usually done under the direction of the employer or by a specialist without supervision;

(d)
the skill required;

(e)
who supplies the place of work, tools, and materials;

(f)
the length of time employed;

(g)
the method of payment;

(h)
whether the work is part of the regular business of the employer;

(i)
whether the parties believe the relationship is independent;


(j)
whether the principal is in business.

In order to determine whether a worker is an employee or an independent contractor under the common law, the relationship between the worker and the business must be examined and all evidence of control and independence must be considered.  All evidence of the degree of control and the degree of independence must be weighed.  All factors enumerated in 1 Restatement of Law must be considered. The Florida Supreme Court has held that in determining the status of a working relationship, the agreement between the parties should be examined if there is one.  The agreement should be honored, unless other provisions of the agreement, or the actual practice of the parties, demonstrate that the agreement is not a valid indicator of the status of the working relationship.  Otherwise, a fact specific analysis must be made under the Restatement and the actual practice and relationship of the parties is determinative.  In such an analysis, special emphasis should be placed on the extent of “free agency” of the worker in the means and manner of performing the work.  This element of control is the primary indicator of the status of the working relationship.  Keith v. News & Sun Sentinel Co., 667 So.2d 167 (Fla. 1995).

The evidence in the record reveals that the Joined Party was very much under the direction and control of the Petitioner.  According to the Petitioner’s testimony his duties consisted of doing whatever the managing partners and staff told him to do.  He did not have any investment or expenses and was not at risk of incurring a loss.  He was not in a distinct business or occupation and his work was part of the regular business of the Petitioner.  Thus, he was an employee within the meaning of the law and not an independent contractor.  Although his earnings are sufficient to establish liability for the petitioner under 443.1215(1)(a)1, Florida Statutes, the Petitioner has contracted with an employee leasing company to supply all of its employees.  As set forth in 443.1216(1)(a)2, Florida Statutes, the employee leasing company is required to report the Joined Party’s wages under the tax identification number of the employee leasing company.

Recommendation:  It is recommended that the determination dated May 26, 2004, be MODIFIED.  It is recommended that the Joined Party and others performing services as “summer clerk” be found to be insured employees of the employee leasing company and leased to the Petitioner.  It is recommended that the portion of the determination holding the Petitioner to be a liable employer effective August 8, 2003, be REVERSED.

Respectfully submitted on October 22, 2004.
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